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The Conpl ai nant, Bradford Gagne, and the Respondent, Muirdoch
Hertzog, have each petitioned the Board for review of a hearing
panel order suspending respondent's |icense for sixty days. Upon
consi deration of the whole record, the briefs and argunents of the
parties, the findings and conclusions of the hearing panel in
regard to the findings of m sconduct as alleged in Counts I, |11
and V of the conplaint and the dism ssal of Counts Il and IV are
affirmed. The discipline inposed by the hearing panel is nodified
by reducing the sixty-day suspension to a suspension of thirty
days. The conplainant's request for restitution is denied.

Respondent Hertzog was retained in January 1981 by Bradford
Gagne to pursue a fire insurance claim against Goup |nsurance
Conmpany. At the tinme of the fire, Septenmber 1980, M. Gagne had
commenced a divorce action. Respondent filed suit against the
i nsurance conpany in the nane of both M. and Ms. Gagne in
Sept enber 1981. Although he was not involved in the divorce action
whi ch had al ready been commenced, he was aware of it. He did not
di scuss the filing of the insurance case with Ms. Gagne or her
di vorce attorney. Later that nonth, Gagne retained Hertzog to
substitute in as his counsel in the divorce case. Custody of the
m nor child was apparently the primary issue in the divorce case
but there were al so clains regarding division of the marital assets
including the fire insurance proceeds. Count | of the conplaint is
based upon charges of conflict of interest resulting from
respondent’'s simultaneous representation of Gagne in the divorce
case whil e representing both husband and wife in the cl ai magai nst
t he i nsurance conpany.

The divorce case was tried in 1982. Count Il of the conplaint
charged that the respondent failed to introduce a nunber of
recei pts given to hi mby Gagne for rei nbursenent of sone $14, 000 in
m scel | aneous repairs to the hone. The panel declined to find
m sconduct for the reason that the Admnistrator had failed to
establish that Hertzog's failure to introduce the receipts was
unaccept abl e negli gence as opposed to reasonable trial strategy.

A divorce judgnent was eventually entered giving custody to
M. Gagne and dividing the marital estate. An appeal of that
j udgnment was filed and Gagne specifically directed that respondent
request oral argunents. The panel found that respondent's failure
to nmake the oral argument was i nadvertent and not m sconduct. Wth



regard to a further allegation in Count Il of the conplaint that
Hertzog fal sely represented to his client that the case had in fact
had been argued, the panel found that while he did not directly lie
to his client about the events at the Court of Appeals, respondent
was not entirely candid with his client and left him with the
i npression that the appeal had been argued. The conplaint further
charged in Count |V that respondent was untruthful in certain
representations nmade to the Attorney Gievance Comr ssion and to
t he Suprene Court in response to a Conplaint for Mandanus fil ed by
Gagne. While certain portions of respondent's statenents were
found to be vague, the panel coul d not conclude that the statenents
were deliberately false.

Respondent was di scharged by Gagne as his attorney in July
1984 and was requested to release Gagne's files to substitute
counsel. Respondent refused to release the files and Gagne filed
a Request for Investigation in Novenber 1984. The Attorney
Gri evance Conmi ssion adnoni shed Hertzog but the insurance file was
not released until June 1985. The hearing panel ruled that
respondent did not have a right to retain the file on condition
that his client execute a full release fromall liability and that
his conduct as alleged in Count V of the conplaint constituted a
vi ol ati on of Canon 6 of the Code of Professional Responsibility, DR
6- 102( A) .

The hearing panel's report in this case is based upon their
first-hand opportunity to observe both the respondent and the
conplainant as well as six other wi tnesses called by the parties,
their exam nation of nore than thirty exhibits, and their revi ew of
the trial transcript of 294 pages. The Board's review of the
panel's findings is not conducted on a de novo basis and those
findings should be affirned where they have proper evidentiary
support in the whole record. 1n Re Del Rio, 407 Mch 386; 285 NVd
277 (1979). \Wiile both the respondent and the conpl ai nant have
argued forcefully that the testinmony of the other should be
di scount ed, we nust stress that the hearing panel nenbers had a far
better opportunity than the nenbers of this Board to observe every
person called upon to give sworn testinony. Havi ng had that
opportunity to judge credibility, the hearing panel's findings of
fact should be given deference whenever possible, see Mitter of
David N. WAlsh, File No. DP 16/83 (Brd. Opn 8/16/84, p. 333).

The panel's finding of a conflict of interest as alleged in
Count | is primarily a question of aw. Respondent Hertzog admts
t hat he represented both Bradford and Sandra Gagne in the insurance
case while sinmultaneously representing M. Gagne in the divorce
action. However, he clains that there are circunstances in which
such representation is permssible. Respondent further argued t hat
both husband and wife were interested in getting the greatest
possible recovery from the insurance conpany and that the
subsequent division of those proceeds coul d have been handl ed | at er
in the divorce case. Canon 5 of the Code of Professional
Responsibility, DR 5-105(C) states that a |awer nay represent
multiple clients "if each consents to the representation after ful



di scl osure of the possible effect of such representation on the
exercise of his independent professional judgnment on behal f of
both.” The panel correctly noted that M. Hertzog filed suit in
Ms. Gagne's nane wi thout speaking directly to her or her divorce
att or ney. Under those circunstances, it cannot be said that he
obt ai ned her consent as required. While he did eventually w thdraw
fromthe insurance case, it was nore than one year after the suit
was filed and after the divorce trial in which division of the
i nsurance proceeds was an issue. The panel appropriately deened
respondent’'s conduct to be in violation of Canon 5 and MCR 9. 104( 1-
4) .

Simlarly, resolution of Count V involves primarily |egal
rat her than factual issues. Although respondent was di scharged by
Gagne in July 1984, the insurance file requested by Gagne was not
rel eased until June 1985. Respondent does not dispute that there
was a substantial delay and acknow edges seeki ng a docunent signed
by Gagne releasing himfromall clains. W agree with the panel
that the demand for a release as a precondition to a return of the
file was i nconsistent with the requirenments of Canon 6, DR 6-102(A)
which directs that a | awer shall not attenpt to exonerate hinself
from or limt his liability to his client for his personal
mal practi ce.

The Petition for Reviewfiled in this case by the Conpl ai nant,
Bradf ord Gagne, includes requests that the order of discipline be
nodi fied by ordering that respondent make restitution to include
restoration of all attorney fees paid by Gagne in the divorce
action and t he subsequent appeal, restoration of the attorney fees
paid with regard to the insurance fire |loss and conpensation to
Gagne for expenses which, he alleges, were not properly introduced
at the divorce trial. MCR 9.106(5) authorizes the hearing panel,
the Board or the Suprene Court to require restitution as a
condition of an order of discipline. This Board has previously
di scussed those conditions under which a restitutio award as
aut hori zed by that rule woul d be appropriate. Mtter of Frederick
A. Sauer, File No. DP 25/84 (Brd. Opn. 4/16/85, p. 359). In that
case, the Board vacated that portion of a hearing panel order of
di scipline awarding restitution to the client of $7500 as the
result of the respondent's failure to adequately advise his client
of the status of the sale of a hone. W believe that our
observations in that case are applicable here.

The M chigan Suprenme Court, in its w sdom allowed
restitution as a discretionary adjunct to discipline
However, not every case, perhaps not npst, involve
ci rcunst ances and proofs which would make restitution
appropriate. 1In the disciplinary forum the cal cul ation
of reinbursable |osses is fraught with difficulty .

Certainly the rule anendnent allowing restitution is
useful and wel cone and, in appropriate circunstances, may
al l ow rei mbursenment to clients who would ot herwi se have
to needlessly undergo further tinme and expense of a



separate civil action. However, it is the opinion of the
Board that restitution should only be considered in
disciplinary cases where the respondent admts
responsibility for the loss of a certain sumor the |ink
bet ween m sconduct and a readily verifiable degree of
| oss is denonstrated without the need for |engthy proof
or proceedings. Inthis case the question of restitution
is better left to separate civil litigation. Matter of
Sauer, supra, p. 360.

Finally, we have cited above the Board's responsibility to
support the panel's findings when they are supported by the record.
However, the Board has al so been given broad authority to assess
t he appropriate | evel of discipline and nmust exercise its "overvi ew
function” with respect to the | evel of discipline. Mtter of David
N. Wal sh, DP 16/83, (Brd. Opn. 8/16/84, p. 333, citing I n Re Daggs,
411 M ch 304; 307 NVW2d 66 (1981).

Wil e we do not condone or excuse the professional m sconduct
found by the hearing panel, we believe that a suspension of thirty
days, rather than the sixty-day suspension ordered by the hearing
panel, is appropriate in this case. W specifically not
respondent’'s prior unbl em shed record during his thirty-five years
of practice.

Concurri ng: Martin M Doctoroff, Renmona A Geen, Hanley M
GQurwin, Robert S. Harrison and Theodore P. Zegouras.

DI SSENTI NG OPI NI ON

By Patrick J. Keating

| amin agreenent with the majority's opinion that the factual
findings of the hearing panel should be affirmed and that the
conpl ai nant' s request for restitution should not be granted by the
Board in light of the availability of other, nore appropriate,
civil renedies.

| also agree that the Board should exercise its overview
function with respect to the level of discipline. However, |
believe a reprimand woul d be the appropriate discipline in this
case.

Thi s respondent has practiced lawin Mchigan for thirty-five
years Ww thout disciplinary sanction. |In determ ning whether the
protection of the public, the courts and the |egal profession
warrants a suspension of an attorney's license to practice |aw, a
prior unbl em shed record shoul d be gi ven consi der abl e wei ght where,
as in this case, the acts of msconduct arise from his or her
relationship with a single client and do not evidence a nore
serious pattern of m sconduct involving other clients. There is
certainly some evidence in the record that the conplainant in this
case placed unusually hi gh demands upon his lawer and it is also
clear from the record that M. Hertzog expended a considerable



anount of tinme and energy on his client's behalf. Li ke ny
col | eagues, | do not nean to condone the respondent’'s | apses in his
ethical obligations to his client but | see no reason to believe
that a suspension is necessary to prevent simlar conduct in the
future by this attorney.





