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BOARD OPINION

On September 15, 2004, Tri-County Hearing Panel #63 filed its opinion and order granting

the respondent’s second motion for summary disposition and dismissing the formal complaint filed

May 2, 2003.  The Attorney Discipline Board has conducted review proceedings in accordance with

MCR 9.118 to consider the petition for review filed by the Grievance Administrator.  For the reasons

discussed below, we affirm the hearing panel’s decision to dismiss the formal complaint.  

I. Background

Both the underlying facts and the procedural history in this case are set forth in detail in the

hearing panel’s September 15, 2004 opinion and order attached as Appendix A. 

Respondent, David Potts, a lawyer in Michigan since 1969, joined the Butzel Long law firm

in February 1999.  In 1999, he was approached by a lobbyist for the Michigan Association of

Counties (MAC) with whom he was already acquainted about conducting a research project

regarding the delivery of services to the elderly in Michigan.  The project was to result in

preparation of a position paper that MAC could review.  Specifically, it was envisioned that the



Grievance Administrator v David W. Potts, Case No. 03-61-GA  --  Board Opinion Page 2

  Ms. Proctor is a former general counsel to the State Bar of Michigan and is a former executive director1

of the American Bar Association’s Center for Professional Responsibility.

paper would deal with the current funding system based upon regional Area Agencies on Aging

(AAA) and would include recommendations for changes in the current system.

It is undisputed that the respondent initiated a conflict check according to the procedures,

as he understood them, then in place at Butzel Long.  The conflict check was undertaken by the

firm’s general counsel, Marcia Proctor.   It is undisputed that her initial conflict check identified1

Area Agency on Aging 1B (AAA 1-B) as an existing client of Butzel Long.  Specifically, the firm’s

computerized system disclosed that AAA 1-B had become a Butzel Long client in March 1998 when

attorney Gary Klotz joined the firm.  Before joining Butzel Long, Mr. Klotz had provided

employment relations and employment law counseling to AAA 1-B and he continued to provide

employment-related counseling to AAA 1-B after he joined the firm.  There are no facts that show

that Mr. Klotz or anyone else at Butzel Long had been consulted by AAA 1-B on legal issues

specifically relating to that agency’s funding.  

Ms. Proctor prepared a 217 page conflict check report which included her conclusion that

the firm’s occasional advice to AAA 1-B on employment-related matters did not present a conflict

of interest which would prevent another member of the firm from advising MAC on the broad, but

unrelated, issue of funding and delivery of services under the current system of area agencies.  

A draft report prepared by respondent and the Butzel Long firm was presented to MAC in

late March 2000.  The draft report made certain criticisms of the AAA system generally and

mentioned AAA 1-B specifically.  In the final report, the specific references to AAA 1-B were

removed.  The hearing panel found that the report was ultimately acted upon by MAC, with results

which were arguably to the detriment of AAA 1-B.  

In approximately June 2001, a request for investigation was filed with the Attorney

Grievance Commission by, or on behalf of, AAA 1-B against respondent Potts.  The formal

complaint ultimately filed on May 2, 2003, is based primarily upon the Grievance Administrator’s

charge that the respondent violated MRPC 1.7(a)  which states:

(a)  A lawyer shall not represent a client if the representation of that
client will be directly adverse to another client, unless:

(1) the lawyer reasonably believes the representation
will not adversely affect the relationship with the
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other client; and
(2) each client consents after consultation.

It is undisputed in this case that AAA 1-B was not consulted about the firm’s contemplated

representation of MAC.  While other issues were raised and addressed during this proceeding, the

principle issue identified by the panel was whether, in fact, the service provided to Butzel client

MAC in the form of a paper on the funding of Area Agencies on Aging in Michigan was “directly

adverse” to the interest of Butzel client AAA 1-B within the meaning of MRPC 1.7(a).

The formal complaint in this case was filed May 2, 2003.  In his timely answer, the

respondent admitted several salient points in the complaint, namely, that AAA 1-B was a client of

Butzel Long when respondent Potts was asked to undertake representation for MAC.  The answer

clarified that AAA 1-B was a client only in employment-related matters involving such issues as the

Family Leave Act, the American’s with Disabilities Act and wage issues.  Noting that AAA 1-B had

not become a client of the firm until attorney Klotz joined Butzel Long, respondent disclosed that

from 1998 to mid-2000, Butzel Long performed a total of 38 hours of work for AAA 1-B and was

performing no services for AAA 1-B at the time the firm ran a conflict check at respondent’s behest.

During the following months, both parties filed pleadings related not only to the respondent’s

motion for summary disposition, but on such issues as whether or not Ms. Proctor was or was not

a “supervisory lawyer” at Butzel Long within the meaning of MRPC 5.2(b); whether Ms. Proctor

could continue as co-counsel for respondent in the discipline proceeding and whether or not

witnesses should be sequestered at an eventual hearing.           

   On December 11, 2003, the hearing panel issued an order dealing with a number of these

issues.  The respondent’s motion for summary disposition was taken under advisement but the

panel’s order directed the parties to produce documents, including billing records, focusing on

Butzel Long’s representation of AAA 1-B during the period of March 1998 through April 2000.

This information was provided and on January 9, 2004, the panel issued an order denying the

respondent’s motion for summary disposition, without prejudice.  A pretrial hearing was then

scheduled for February 18, 2004.  

At that hearing, panel chairperson Googasian proposed to the parties:

What we’re going to ask you to consider is we would like to have an
initial limited evidentiary hearing relative to the particulars of MRPC
1.7(a) and (b) particularly in relation to whether the representation by
Butzel Long was ‘directly adverse to another client’ but also as to
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whether that representation of one client was materially limited by
the responsibility to another client. [Tr 02/18/04, p 3.]

The chairperson announced that the panel wanted the testimony of the four individuals whom

the panelists felt could shed light on that issue: respondent David Potts; Butzel Long counsel Marcia

Proctor; Sandra Reminga, the executive director of complainant AAA 1-B; and Gary Klotz, the

Butzel attorney who was primarily responsible for AAA 1-B’s employment law work by the firm.

Mr. Googasian stressed that the panel was seeking the agreement of the parties before undertaking

such a hearing:

I don’t know that we want to do anything by way of a limited hearing
without the agreement of the parties, so we want you to - and we may
take a break if you want or you may ask questions if you want - but
we want you to agree to that.  Otherwise we’ll have to deal with this
in another way. [Tr 02/18/04, p 4.]  

The Administrator’s counsel immediately agreed to such a hearing:

Ms. Rosinski: If I may, I was taking notes just before you came in
and quite honestly, other than this expert issue, this is all the
testimony that I really thought was necessary . . . I believe that the
Grievance Administrator would totally support the use of a limited
evidentiary hearing at this point. [Tr 02/18/04, pp 4-5.]

After some consultation, the respondent also agreed to such a hearing.  The parties and the panel

agreed to hold a limited evidentiary hearing at the chairperson’s office at 5:00 p.m. on March 8,

2004.  

Notwithstanding the earlier consent by counsel for both parties to conduct a “limited

evidentiary hearing,” the Grievance Administrator’s counsel expressed some misgivings to the panel

during the hearing on March 8, 2004 concerning the nature and scope of that hearing.  For example,

the Administrator’s counsel stated to the panel:

 I don’t even know what’s been on the record and what’s not, but I do
have to say any stipulation that I made on behalf of the Grievance
Administrator to this hearing was under a misapprehension as to the
nature of this hearing.

The Grievance Administrator believes that we are going forward with
the misconduct hearing and part of that is I am now taking testimony.
I am now revealing whatever trial strategy I may have.  Whatever
questions I have been holding are now going to be revealed in this
evidentiary hearing, the purpose of which it sounds like is going to
allow the parties to have now available to them sworn testimony to
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renew their motion for summary disposition, which is sworn
testimony they did not have at the time they filed their motion for
summary disposition.

That is not what our understanding of this hearing was.  If we go to
a full hearing, there will be no trial strategy.  It will have gone away,
because whatever questions that we ask today, they are going to be
allowed to be re-asked in a full hearing. So I need to make that note
on the record that if we are going to go forward this evening, you
know I am here and I did not understand the nature of this hearing. 

Chairperson Googasian: Well, I think the nature of the hearing was
clearly spelled out in the February 18  order, and I am giving youth

now the opportunity to present whatever testimony you want to
present on whether the respondent accepted representation that was
directly adverse to AAA 1-B.  [Tr 03/08/04, pp 66-67.]

During the course of the hearing, which concluded at 10:30 p.m. that evening, the panel’s

chairperson made it clear that the panel would not be making any definitive rulings that evening but

that the panel would rule on any additional motions which might be filed by either party:

If and when additional motions are filed, then whatever pleadings,
affidavits, testimony from hear, from this hearing, or anything up to
this hearing will be part of the record for such a motion. [Tr 03/08/04,
p 61.]

On April 28, 2004, the respondent filed a second motion for summary disposition.  On

September 15, 2004, the hearing panel granted summary disposition in the opinion and order which

is the subject of this review proceeding.  In its opinion, the panel rejected the respondent’s claim that

the complaint failed to state a claim of misconduct and it denied the respondent’s motion for

dismissal under MCR 2.116(C)(8).  The panel also rejected the respondent’s claim that his conduct

was protected under MRPC 5.2 which reads:

(b) A subordinate lawyer does not violate the rules of professional
conduct if that lawyer acts in accordance with a supervisory lawyer’s
reasonable resolution of an arguable question of professional duty.

The panel found that Butzel Long counsel Marcia Proctor was not a supervising attorney,

nor was Potts a subordinate lawyer within the meaning of that rule.  The panel concluded that while

Ms. Proctor, on behalf of the firm, advised respondent that the firm could undertake new

representation, the ultimate decision as to whether respondent should accept the representation of

MAC rested with respondent.  “MRPC 5.2 should not be read to protect the attorney who has at all
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times had the ability to ultimately choose to accept or not accept the representation.” (HP Opinion

and Order 09/15/04, p 9).

In its opinion and order, the panel determined that there were no genuine issues of material

fact. In confronting the question of whether the interests of AAA 1-B and MAC were directly

adverse, the panel reviewed the nature and scope of Butzel’s representation of AAA 1-B from 1998

to 2000; the nature of the report requested by MAC; respondent’s preparation of such a report from

January 2000 to March 28, 2000; and respondent’s utilization of the Butzel Long conflict check

system.

In reviewing the facts established by the record, the panel cited the official comment to

MRPC 1.7, which provides:

Conflicts of interest in context other than litigation sometimes may
be difficult to assess.  Relevant factors in determining whether there
is potential for adverse effect include the duration and intimacy of the
lawyer’s relationship with the client or clients involved, the functions
being performed by the lawyer, the likelihood that actual conflict will
arise and the likely prejudice to the client from the conflict if it does
arise.  The question is often on of proximity and degree.

Applying those factors in its analysis, the hearing panel found that Butzel Long had

represented AAA 1-B for less than two years in employment related matters and was not involved

with, or had confidential information regarding, the funding mechanisms or services performed by

AAA 1-B.  Similarly, the panel found that the report requested by MAC did not deal with

employment or labor law issues involving AAA 1-B or any of the other area agencies.  The panel

found that the future impact of the MAC report prepared by respondent on AAA 1-B was

“speculative” and that the potential prejudice to AAA 1-B was “minimal.”  The hearing panel

concluded that respondent Potts’ representation of MAC was not “directly adverse” to Butzel client

AAA 1-B within the meaning of MRPC 1.7 at the time of his retention, during or after the

dissemination of his draft report, or at any time subsequent.  

II. The Grievance Administrator’s Petition for Review

The Grievance Administrator’s petition for review states simply that the hearing panel “erred

by granting respondent’s motion for summary disposition.”  In his supporting brief, however, the

Administrator identifies the following issues to be considered by the Board.

1. Was the panel procedure in this case fatally flawed when the hearing panel
conducted a “limited evidentiary hearing?”
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  By contrast, the respondent’s brief argues persuasively at pages 16-20 that the hearing panel did, indeed,2

reach the right result by properly applying relevant factors distilled from the official comment to MRPC  1.7.

2. Although the Administrator’s counsel explicitly stipulated in advance to such
a hearing, did counsel have legal authority to stipulate to such a procedure
and/or did the hearing exceed the scope of the stipulation?

3. Did the hearing panel improperly consider opinion letters submitted by both
parties from legal experts?

4. Did the respondent have a non-delegable duty to personally resolve the
conflict of interest issue?

The Grievance Administrator seeks reversal of the hearing panel’s opinion and order;

reinstatement of the formal complaint; and reassignment of the complaint to a new hearing panel for

hearing in accordance with MCR 9.115.  

III. Discussion

Before turning to the issues identified by the Grievance Administrator in this review

proceeding, we note that it is our duty under the court rules pertaining to civil and disciplinary

procedure to inquire whether alleged errors occurring below are prejudicial or inconsistent with

substantial justice.  MCR 2.613(A); MCR 9.107(A).  We also note that the Grievance

Administrator’s petition for review does not argue explicitly that the hearing panel erred in its

ultimate conclusion that the interests of Butzel client AAA 1-B had not been shown to be “directly

adverse” to the interests of the client MAC  within the meaning of MRPC 1.7.  The Administrator

has instead focused primarily on the procedure utilized by the hearing panel, particularly its use of

what it described as a “limited evidentiary hearing.”

Nor does the Grievance Administrator’s brief address the questions of whether the panel’s

conclusion that misconduct was not established was wrong and, if so, why it was wrong.    If the2

procedure utilized by the hearing panel in reaching its legal conclusion was fatally flawed to the

extent argued by the Administrator, reversal and remand might be an appropriate result, even if the

Board agreed with the panel’s ultimate conclusion.  However, that is not the situation presented here.

We are not persuaded that the panel’s procedures were fundamentally flawed - certainly not to the

extent argued by the Administrator.  Moreover, we believe that the panel reached the right result.

A. The “Limited Evidentiary Hearing”  

The respondent’s argument that the hearing panel’s utilization of a limited evidentiary
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hearing constituted reversible error is inextricably intertwined with the Administrator’s second

argument that the claimed impropriety of that hearing could not be excused or waived by the

Grievance Administrator’s stipulation.  However, we will address them separately.

Although it is argued that the hearing panel improperly utilized an evidentiary hearing to

decide a motion for summary disposition pursuant to MCR 2.116(C)(10), there was, in fact, no such

motion pending before the panel when it conducted the hearing which is now challenged.  The panel

had denied the respondent’s first motion for summary disposition in an order entered January 9,

2004.  There was no motion for summary disposition pending when the parties agreed in February

2004 to a limited evidentiary hearing or when that hearing was conducted in March 2004. We do

not agree with the Grievance Administrator that the panel sidestepped its responsibility “by resorting

to a so-called evidentiary hearing and thereafter inviting the previously unsuccessful movant to

renew his motion for summary disposition.” (Grievance Administrator’s Brief, p 3).

Unquestionably, the panel’s chairperson closed the March 8, 2004 hearing with his statement that,

if and when additional motions were filed, the panel would consider “whatever pleadings, affidavits,

testimony from this hearing, or anything up to this hearing” as part of the record for such a motion.

We are not willing to draw the inference suggested by the Administrator, however, that the panel

consciously sought to avoid its responsibility by laying the groundwork for a second summary

disposition motion.  

The respondent’s second motion for summary disposition under MCR 2.116(C)(10) was filed

on April 28, 2004.  The respondent argued that there was no genuine issue of material fact as to the

nature of the representation by the Butzel firm for clients AAA 1-B and MAC and that the panel

could, and should, rule that, as a matter of law, the “directly adverse” relationship required under

MRPC 1.7(a) could not be established.  When responding to a motion for summary disposition under

MCR 2.116(C)(10), a party may not rest upon the mere allegations or denials in his or her pleadings,

but must, by affidavits or other documentary evidence, set forth specific facts showing that there is

a genuine issue for trial.  If the adverse party does not present documentary evidence establishing

the existence of material factual issue, the motion should be granted.  See MCR 2.116(G)(4).  Where

the burden of proof at trial on a dispositive issue rests on a non-moving party, the non-moving party

may not rely on mere allegations or denials in pleadings, but most go beyond the pleadings to set

forth specific facts showing that a genuine issue of material fact exists. Smith v Globe Life Insurance

Company, 460 Mich 446 (1999).  
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  In cross examining Butzel general counsel Marcia Proctor at the evidentiary hearing on March 8, 2004,3

the Administrator’s counsel and Ms. Proctor had this exchange:

Ms. Proctor: If it is true that AAA 1-B and MAC have politically diverse views, that does not
affect the conflict analysis.  That is not cognizable under the ethics rules.

Q: So if one entity, one client seeks to literally destroy the reconfiguration, the very existence
of another client, that’s not a conflict?  That’s not directly adverse?

A: That was not the scope of our proposed representation of MAC. [Tr 03/08/04, p 151.]

  Review Hearing Tr 03/17/05 pp 23-24.4

In this case, the Grievance Administrator, the non-moving party in a motion for summary

disposition before the panel, had the burden of showing that the interests of Butzel clients AAA 1-B

and MAC were directly adverse within the meaning of MRPC 1.7(a). Despite repeated assertions

that such adversity existed, the Administrator has not, in our opinion, been able to point to specific

facts supporting that conclusion in either his response to the motion for summary disposition or his

argument to the Board on review.  This is particularly true with regard to the insinuation by the

Administrator’s counsel that respondent Potts was retained by MAC to further MAC’s goal of

destroying the Area Agencies on Aging, including Butzel client AAA 1-B.    This argument, that3

the ultimate goal of MAC, at the time it retained the respondent to write a position paper, was to

have AAA 1-B dismantled,  was repeated at the review hearing before the Board.   4

Unsupported assertions that MAC’s goal was the dismantling of AAA 1-B notwithstanding,

the plain language of Butzel Long’s retention letter with MAC and respondent’s report on MAC’s

behalf do not provide an adequate basis for such characterizations.  In making its determination that

there was no genuine issue of material fact, the panel concluded that respondent was hired by MAC

for the purposes spelled out in the retention letter and that those purposes could be divined by simply

reading the letter.  Whether considered by the hearing panel at a limited evidentiary hearing

stipulated to by the parties, or at a subsequent evidentiary hearing, the retention letter would speak

for itself. Similarly, the nature and scope of the services performed by Butzel Long for AAA 1-B

in labor and employment matters was fully set forth in the Butzel Long billing records and the

testimony of Ms. Reminga and Mr. Klotz.  The Administrator does not seriously contend, by

affidavit or otherwise, that there is a genuine, material, dispute as to those services performed for

AAA 1-B.  
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B. The Grievance Administrator’s Stipulation to Conduct the Limited
Evidentiary Hearing.

As shown in the quoted portions of the transcript from the panel hearing on February 18,

2004, the panel chairman Googasian insisted that the panel would not undertake a limited hearing

without the specific agreement of the parties.  The Grievance Administrator’s counsel immediately

and enthusiastically stated that the Administrator “would totally support the use of a limited

evidentiary hearing at this point.”  (Tr 02/18/04, p 5).  Furthermore, after the chairperson announced

that the panel wished to hear from respondent David Potts; Butzel Long counsel Marcia Proctor;

AAA 1-B Executive Director Sandra Reminga; and Butzel Long attorney Gary Klotz, the

Administrator’s counsel observed that, “quite honestly, other than this expert issue, this is all the

testimony that I really thought was necessary . . .”  (Tr 02/18/04, p 4). 

A stipulation is an agreement, admission or concession made in a judicial proceeding by the

parties; its purpose generally is to avoid delay, trouble and expense.  Eaton County Road

Commissioners v Schultz, 205 Mich App 371; 521 NW2d 847 (1994).  At the hearing on February

14, 2004, the parties and the panelists were clearly in agreement that further trouble, delay and

expense in this highly-contested proceeding could potentially be avoided by conducting the limited

evidentiary hearing proposed by the panel.  It is generally understood that a party may not stipulate

to a matter and then argue on appeal that the resultant action was error.  Chapdelaine v Sochocki,

247 Mich App 167, 174; 235 NW2d 339 (2001); Phinney v Perlmutter, 222 Mich App 513; 564

NW2d 532 (1997); Farm Credit Services of Michigan’s Heartland v Weldon, 232 Mich App 662;

591 NW2d 438 (1998).  

While the Administrator now argues that the gap between what the hearing panel advertised

on February18th and what it actually delivered on March 8th “is too great to legitimize by

petitioner’s [Administrator’s] stipulation,” we note that the panel followed its February 18, 2004

discussion with the parties with a written order on February 23, 2004 which clearly spelled out the

scope of the stipulated hearing:

By stipulation of the attorneys for petitioner and respondent it is
ordered that an evidentiary hearing be conducted to determine the
following:

1. The extent, and scope, of Butzel Long’s
representation of AAA1-B.

2. Whether respondent accepted representation



Grievance Administrator v David W. Potts, Case No. 03-61-GA  --  Board Opinion Page 11

  Except as otherwise provided in Chapter 9.100, the rules governing practice and procedure in a non-jury5

civil action apply to a discipline proceeding before a hearing panel, MCR 9.115(A).

that was directly adverse to AAA 1-B. 
3. Whether respondent accepted representation

that would materially limit Butzel Long’s
responsibilities to another client.

4. What procedures were adopted by Butzel
Long to determine the parties and issued
involved and to determine whether there were
actual or potential conflicts of interest.

[HP Order 02/23/04.]

After identifying the witnesses expected to be called, the panel’s order then pointedly

announced that:

Following the evidentiary hearing, the hearing panel will make
findings of fact and enter an appropriate order. [Id p 2.] [Emphasis
added.]

In light of the clear language of that order (which was not appealed or objected to by either

party), it is difficult to see how the Administrator can now attack the panel’s decision, not on the

result reached, but because it is “riddled with fact finding.” (Administrator’s Brief 11/03/04, p 4).

Rather than pulling a bait and switch as the Administrator suggests, the panel did exactly what it told

the parties it would do by conducting an evidentiary hearing on the issues presented in the

complaint.  Neither party should have been surprised that the panel proceeded with the evidentiary

hearing discussed and approved in advance. 

We also find the respondent’s arguments to be more persuasive than the Administrator’s on

the question of whether the panel’s use of a limited evidentiary hearing was permissible under the

Michigan Court Rules.   We are not persuaded that the procedure utilized by the hearing panel with5

the advanced approval of the parties was so clearly improper as to require reversal and remand.   

C. Did the Hearing Panel Improperly Consider Unsworn Opinion Letters
from Legal Experts?

In his brief in support of petition for review, the Administrator argues:

Respondent’s counsel attached several opinion letters from legal
ethics experts to his client’s answer to the formal complaint as well
as to both of his motions for summary disposition.  The hearing panel
acknowledged in its decision that it had ‘considered’ these opinions.
(Op p 3).  This was error for two reasons.
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  The limitations referred to in the order included a statement that, at an evidentiary hearing, the panel6

would rule on experts as they were presented, depending on what issue they were presented on, if they were
cumulative, etc.  The panel announced that it would follow the appropriate court rule in regard to a summary
disposition motion and that parties could file affidavits to support facts in such a motion.

  The respondent marshaled letters from two non-Michigan lawyers and eight Michigan lawyers.  The7

first group consisted of Lawrence J. Fox, Drinker, Biddle & Reath, LLP, Philadelphia, a speaker and author in the
field of legal ethics and a former chair of the ABA Standard Committee on Ethics and Professional Responsibility
and Geoffrey C. Hazard, Jr., Professor of Law at the University of Pennsylvania Law School and author of a
number of legal treatises including The Law of Lawyering: A Handbook on the Model Rules of Professional
Conduct (2dEd 1990 with William Hodes).  From Michigan, opinions were presented from Professor Lawrence
A. Dubin of the University of Detroit Mercy Law School (a former chairperson of the Attorney Grievance
Commission and co-author of the Institute of Continuing Legal Education’s Michigan Rules of Professional
Conduct and Disciplinary Procedure); Charles W. Borgsdorf, Hooper, Hathaway, Price, Beuche & Wallace, P.C.,
Ann Arbor; Jon R. Muth, Miller, Johnson, Snell & Cummiskey, PLC., Grand Rapids; Michael H. Hartmann,
Miller, Canfield, Paddock and Stone, PLC, Detroit; Miles A. Hurwitz, Hurwitz, Karp & Gantz, P.C., Dearborn
Heights (former chairperson of the Attorney Discipline  Board and former chair of the State Bar of Michigan’s
Committee on Professional and Judicial Ethics); Nancy A. Wonch, Associate Professor, Thomas M. Cooley Law
School, Lansing (former member of the Attorney Discipline Board and former chair of the State Bar of Michigan’s
Committee on Professional and Judicial Ethics); and Angus G. Goetz, Jr., Bloomfield Hills (former chairperson
of the Attorney Grievance Commission, and former chairperson of the State Bar of Michigan’s Committee on
Professional and Judicial Ethics).   

  Mr. Burns is Of Counsel to Williams, Mullin, Clark & Dobbins and is a former chairperson of the8

Attorney Discipline Board.

The respondent’s answer to the formal complaint was filed May 27, 2003.  On June 4, 2003,

the Administrator filed a motion in limine to exclude respondent’s proposed expert testimony.

However, that motion simply sought an advance ruling that expert testimony would not be allowed

at trial.  The Administrator did not claim then, as he does now, that the mere presence of opinion

letters in the record amounts to reversible error.  Following briefing and arguments on the issue, the

panel issued its order on September 23, 2003, stating:

We unanimously rule that expert testimony, by affidavit or by trial
testimony, will be allowed in this matter as provided under the court
rules, and subject to the limitations articulated by the panel on the
record at the pre-trial. [HP Order 09/23/03.]6

The respondent filed his first motion for summary on October 3, 2003.  The attachments to

that motion included ten “expert reports.”7

The Grievance Administrator filed an answer to the motion for summary disposition on

November 17, 2003.  Its attachments included an opinion letter from Michigan attorney John F.

Burns opining that respondent violated MRPC 1.7.   The Administrator also attached a letter from8

the respondent’s expert, Geoffrey Hazard, written in response to the Administrator’s request that he
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give further consideration to the ethical issues presented by respondent’s conduct.  Thus, it appears

that the Administrator’s response to the respondent’s attachment of expert opinion letters to the

motion for summary disposition was not a motion to strike or a motion for other relief, but was to

attach to his reply an expert opinion letter which reached a different conclusion.  

Just as we are skeptical that the hearing panel’s limited evidentiary hearing, stipulated to by

both parties, constitutes sufficient grounds to invalidate the panel’s ultimate decision, we are equally

skeptical of the Administrator’s argument on appeal that the submission to the panel of expert

opinion letters by both parties constitutes “reversible error.”  

The Administrator’s argument that the panel acknowledged in its decision that it had

“considered” the opinion letters submitted by the respondent should also be placed in context.

Rather than singling out the respondent’s opinion letters, the portion of the panel’s opinion and order

cited by the Administrator stated in full:

The parties have presented to the Panel an extensive factual record in
this matter.  In addition to the evidence taken at the March 8, 2004
limited evidentiary hearing, the parties have provided the panel with
numerous exhibits, recorded witness statements, and opinions of
experts.  The panel has considered all the information provided to it
as part of the record on the summary disposition motion. [HP
Opinion and Order 09/15/04, p 3.]

 
As the respondent has pointed out, the panel’s opinion itself does not rely on, discuss or

mention any of the reports from respondent’s experts.  The only expert opinion discussed by the

panel in its report is that of the Grievance Administrator’s expert, John Burns. Noting that the

Administrator’s expert had opined that respondent’s representation of MAC could ultimately result

in a decision by a third party that could negatively impact funding to AAA 1-B that would then

possibly impact AAA 1-B’s work force [the subject matter of Butzel Long’s legal services for AAA

1-B], the panel wrote: 

This argument is so attenuated that it actually illustrates how many
steps removed Butzel Long’s representation of AAA 1-B was on
financial issues.  In fact, this argument seems to fall squarely within
the language in the comment to MRPC 1.7 that representation of
clients with adverse economic interests is not a “directly adverse”
representation. [HP Opinion and Order 09/15/04, p 13.]

The Administrator’s assertion that the mere presence of opinion letters, including one

submitted by the Administrator himself, constitutes reversible error, is not supported by legal
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authority and that argument must be rejected.  It has not been shown that the hearing panel relied

upon expert opinions in reaching its decision.  Moreover, we believe that the hearing panel’s

analysis under MRPC 1.7 was correct even if those opinions are now excluded from the record.

D. The Issue of Respondent’s Duty to Personally Resolve the Conflict of
Interest Question.

In the fourth and final section of his brief in support of petition for review, the Administrator

argues that the hearing panel overlooked respondent’s admissions, both in his testimony and in his

answer to the complaint, that he did not personally conduct a conflicts check prior to undertaking

the position paper project for MAC. Rather, following the procedure in his firm, he relied on Butzel

Long’s general counsel to conduct a conflicts check.  It is not entirely clear why this issue has been

presented to the Board on review. 

In its opinion and order, the hearing panel specifically considered the question of whether

the respondent was a lawyer subordinate to Butzel Long general counsel Marcia Proctor within the

meaning of MRPC 5.2 which reads in part: 

(b) a subordinate lawyer does not violate the rules of professional
conduct if that lawyer acts in accordance with a supervisory lawyer’s
reasonable resolution of an arguable question or professional duty.

The panel unequivocally refused to accept that Ms. Proctor was a supervising attorney in this

case.  The panel said:

Simply put, Ms. Proctor did not force respondent to accept the
representation of MAC.  She simply advised him that the firm could
undertake the matter from a professional liability standpoint.  (Tr
03/08/04, p 137, ln 12-16.)  The ultimate decision on whether to
accept the representation of MAC rested with respondent at all times.
[HP Opinion and Order, pp 8-9]; [First emphasis in original; second
emphasis added.]

That statement in the panel’s report would seem to be enough to make this issue moot; that

is, the Administrator and the hearing panel apparently agree that no matter what conclusion Ms.

Proctor reached in submitting her conflict opinion, the ultimate decision to take on MAC as a client

was made by respondent Potts and he could be subject to a finding of misconduct if that new

representation did, in fact, violate MRPC 1.7.  However, the Administrator has taken one very large

step further in his brief:

By taking an obligation personal to himself and delegating it to his
law firm’s general counsel, respondent violated MRPC 1.7 and
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  As argued by the Administrator, it is the delegation itself, not an attorney’s reliance upon the resulting9

advice, which is to be considered misconduct.  Thus, if Butzel Long’s general counsel had advised respondent that
a conflict situation was present and the respondent then declined the representation, respondent would nevertheless
be subject to disciplinary prosecution under MRPC 1.7 under the theory now advanced by the Administrator.

8.4(a), as well as MCR 9.102(A)(3). [GA’s Brief in Support of
Petition for Review, p 18.]

The formal complaint filed in this matter on May 2, 2003 does not charge that the respondent

committed misconduct by delegating the responsibility for a conflicts check to his firm’s general

counsel nor does it charge a violation of MCR 9.102(A)(3).  It is not clear to us why the

Administrator is now leveling a new charge of professional misconduct against the respondent which

was not charged in the complaint.

By flatly asserting that respondent Potts violated the Rules of Professional Conduct and the

Michigan Court Rules by delegating a conflicts check to his law firm’s general counsel, the

Grievance Administrator is apparently issuing a warning to all Michigan attorneys that the act of

delegating a conflicts check to a law firm’s general counsel or any other lawyer in the firm, is, in

and of itself, an act of professional misconduct.   We strongly disagree.9

The comment to MRPC 1.7 states, “Resolving questions of conflict of interest is primarily

the responsibility of the lawyer undertaking the representation.”  However, that comment also states,

The lawyer should adopt reasonable procedures, appropriate for the
size and type of firm and practice, to determine in both litigation and
non-litigation matters, the parties and issues involved and to
determine whether there are actual or potential conflicts of interest.

 The reality of modern legal practice, especially for relatively large firms with multiple

business or institutional clients, simply does not allow every lawyer in every law firm to personally

conduct a conflict check in every case.

  While the Grievance Administrator may disagree with the advice given to respondent by his

firm’s general counsel, there has been no suggestion in this case that Butzel Long failed to use

reasonable procedures, appropriate for the size and type of the firm and its practice, to determine

whether an actual or potential conflict of interest existed in this case.  Increasingly, law firms of all

sizes are utilizing sophisticated computer programs and hiring experienced counsel with special

training or background in legal ethics to guard against actual and potential conflicts among its

potential, current and former clients.  Lawyers in those firms who request a conflicts check from the

firm’s general counsel or ethics counsel have not, as apparently suggested by the Administrator,
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committed misconduct but have acted responsibly and ethically.  We agree that the attorney who

undertakes representation in violation of MRPC 1.7 is not immunized from a finding of professional

misconduct because the conflicts question was first submitted to someone else in the firm but the

hearing panel did not take that position and delegation of a conflict check was not charged as

misconduct in this complaint.  

IV. Conclusion

In an unpublished opinion issued February 24, 2005 in the case of In re John F. Irvin

Testamentary Trust, No. 249974; (LC No. 02-000932-AV), the Michigan Court of Appeals reviewed

the meaning of “directly adverse” as used in MRPC 1.7(a).  In Irvin, the Court of Appeals defined

“directly” as “exactly” or “precisely.”  Applying those definitions to the instant case, it is clear that

while the interest of MAC and AAA 1-B could be seen as potentially “adverse,” (defined as

“antagonistic” or “opposing one’s interests.” Random House Webster’s College Dictionary  (2001)),

the interests of MAC and AAA 1-B were not “exactly” or “precisely” adverse.  At most, the two

clients had economic interests that were potentially adverse, but there is no record support for the

conclusion that Butzel’s representation of MAC in preparing a report was directly adverse to AAA

1-B.  The relationship here between the two parties was simply too tenuous to form the basis for a

violation of MRPC 1.7(a).

In its Opinion and Order, the hearing panel applied a similar analysis to the applicability of

MRPC 1.7(b) which states that “a lawyer shall not represent a client if the representation of that

client may be materially limited by the lawyer’s responsibilities to another client or to a third person,

or by the lawyers own interest . . .”  For the reasons stated by the panel, we agree that a possible

conflict does not itself preclude the representation and that, given the scope of Butzel Long’s

representation of AAA 1-B, its representation of MAC would not have materially interfered with

respondent’s independent professional judgment in considering alternatives, or foreclosed courses

of action, that reasonably should have been pursued on behalf of MAC.

At issue in this case is the hearing panel’s Opinion and Order setting forth its reasons for

concluding that the respondent did not engage in professional misconduct in violation of MRPC 1.7.

We conclude that the Grievance Administrator has not met his appellate burden of persuading us that

the hearing panel’s procedures were fatally flawed, that the presence of expert opinion letters in the

record constituted reversible error, that the respondent’s reliance on his firm’s general counsel to

perform a conflict check constituted additional misconduct not charged in the complaint, that the



Grievance Administrator v David W. Potts, Case No. 03-61-GA  --  Board Opinion Page 17

panel reached the wrong result, or that the panel’s decision should be reversed for any other reason.

The hearing panel’s decision to dismiss the formal complaint is therefore affirmed.

Board members Theodore J. St. Antoine, William P. Hampton, George H. Lennon, Rev. Ira Combs,
Jr., and Lori McAllister concur in this opinion.

Board members Marie E. Martell, Ronald L. Steffens, Billy Ben Baumann, M.D., and Hon. Richard
F. Suhrheinrich did not participate.
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