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BOARD OPINION

The complaint in this case charged that respondent neglected adomestic rel ations matter, failed to
respond to her dient’sinquiries, failed to refund an unearned fee and failed to return to return her clients
file. Those charges were deemed to be admitted upon entry of the respondent’s default for falure to
answer the forma complaint. The respondent did not agppear before the hearing pandl and has not
participated a any stage of the public discipline proceedings which were commenced with thefiling of the
forma complaint on October 24, 2000. In deciding to suspend the respondent’ s license to practice law
for 90 days, the hearing pand determined that because the respondent answered the request for
investigation served by the Grievance Adminidrator, this case is disinguishable from Grievance
Adminigrator v Peter H. Moray, DP 143/86; 157/86 (ADB 1987) and a line of subsequent Board
opinions which stand for the proposition that an attorney’ sunexplained fallureto participate in the discipline
process should generaly trigger the reinstatement requirement of MCR 9.123(B). The Grievance
Adminigrator has petitioned for review on the grounds that a suspension of less than 180 days is
ingppropriate in this case. We agree and take this opportunity to clarify the scope of Moray and its
progeny. A suspension of 180 days, coupled with reinstatement proceedings under MCR 9.123(B) and
MCR 9.124, is the minimum level of discipline which should be imposed by a hearing pand when the
respondent attorney has failed to answer, appear or otherwise communicate with the hearing pand in
response to aforma complaint which has been properly served in accordance with MCR 9.115(C).

In Moray, the Board consdered a hearing panel’ s decision to impose a reprimand in the case of
an attorney who had failed to answer two requestsfor investigation, failed to answer two forma complaints,
and failed to gppear beforethe pand. Inannouncing itsdecision to impose areprimand, the panel focused
exdusvdy on the seriousness of the misconduct charged in theinitid forma compliant, but minimized the
seriousness of the respondent’ sfailureto participatein the proceedings. Thepand chairpersoninthat case
explained,
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“We are sendgitive to the - and share the concern that Mr. Moray has
apparently dropped off the face of the earth and not communicated with
the State Bar Grievance Adminidtrator [Sic] and that is a legitimate
concern. On the other hand, there any number of plausible explanations
for that, which do not subject [him to] misconduct . . . certainly, wedo not
condone or minimize the seriousness of it but, in the grand scheme of
things, the underlying misconduct is not thet grievous” [Moray, supra, p
2]

In its opinion issued March 4, 1987, the Board served notice that an attorney’s unexplained failure to
participate in the disciplinary process would, in and of itsdf, be taken serioudy.

By reprimanding the attorney who fails to answer or appear, or by
suspending for aperiod which will be autometically terminated by thefiling
of an affidavit of compliance, the discipline system sendsamessageto the
public and to the professon that we are willing to gamble that an
attorney’ s repeeted failure to comply with the rules is not the result of a
physical or menta problem which jeopardizes the rights of the atorney’s
clients or the adminigration of justice.

We are not willing to take that chance. Apart from any consideration of
deterrence, we conclude that protection of the public andthelegd system
demands that, as a general rule, the respondent who has failed to answer
arequest for investigation, failed to answer theforma complaint and failed
to appear before the hearing panel should be suspended for a period of
120 days. [The minimum period required in 1987 to trigger the
reinstatement process. That threshold was raised to 180 days effective
March 1, 1994.]

* * *

We note that the attorney seeking reinstatement in proceedings under
MCR 9.123(B) and 9.124 must, among other things, establish by clear
and convincing evidence that he/she “has a proper understanding of and
atitude toward the standardsthat areimposed on members of the bar and
will conduct himsdf/hersdlf in conformity with those andards” MCR
9.123(B)(6).

We conclude that a respondent who fails to answer requests for
investigation, fails to answer forma complaints and fails to gppear at the
hearing has, by definition, made a primafacie showing that he/she doesnot
have a proper attitude toward the standards imposed on members of the
bar and that he/she cannot or will not conform to those standards.
[Moray, pp 4, 5 (emphasisin origind).]
The rationae expressed in the Moray opinion has not changed since 1987 and Moray has been
cited by hearing pands or the Board in subsequent casesincluding Grievance Adminidrator v Mavin R.
Smith, ADB 151-87; 180-87 (ADB 1988); Grievance Adminigtrator v Donad L. Sugg, 91-200-GA; 91-
236-FA (ADB 1992); Grievance Adminidrator v Alvin McChedter, 93-132-GA (ADB 1994) and

Grievance Adminidirator v John S. Synowiec, 97-293-GA; 97-315-GA (ADB 1998).




Grievance Administrator v Deborah A. Carson, 00-175-GA; 00-199-FA -- Board Opinion Page 3

In each of these cases, the Board was presented with a respondent attorney who had failed to
answer or gppear at both the investigative and hearing stages of the discipline process by failing to answer
one or more requests for investigation, contrary to MCR 9.113(A); failing to answer one or more formal
complaints, in violation of MCR 9.115(D)(1); and failing to appear in person before a hearing pand, in
violation of MCR 9.115(H). In this case, by contrast, respondent Carson did submit an answer to the
request for investigation filed by the complainant, Thomas L. Hutcherson, and served by the Grievance
Adminigrator.

In support of its decision to order a suspension for 90 days and to condition the respondent’s
reinstatement to active practice only upon the filing of the separate affidavits required under MCR 9.119
and MCR 9.123(A) dong with restitution of $400 to the complainant, the hearing pandl stated initsreport:

The hearing pand is avare of the Attorney Discipline Board's ruling in
Grievance Adminigtrator v Peter Moray, DP 143/86; 157/86 (ADB
1987) which held that an attorney who has failed to answer or appear
during the discipline process should generdly be suspended for asufficient
period to trigger the reinstatement process described in MCR 9.123(B)
and MCR 9.124. That isnot the casehere. Although respondent’ sfailure
to answer the supplemental Forma Complaint 00-199-FA, and her failure
to appear before the penal has been considered as an aggravating factor,
respondent did, infact, filean answer to the Request for Investigation filed
by the complainant, Thomas L. Hutcherson. By failing to appear,
respondent has essentialy waived her opportunity to present evidence
which could be conddered in mitigation. Respondent’s conduct is
agoravated by prior discipline [ABA Standard 9.22(a)]; a pattern of
misconduct [ABA Standard 9.22(c)]; and indifference to making
restitution[ ABA Standard 9.22(j)]. [Hearing panel report 03/28/01, p 3]

The Grievance Adminigrator then filed a Motion for Amendment of Judgment with an
accompanying brief. The Adminigtrator argued to the pand that a minimum suspension of 180 dayswas
mandated under the rationale expressed in the Moray opinionand under ABA Standard 2.3 which States
that a*“suspenson” asthat term is used in the Standards should generally be for aperiod of time equd to
or greater than six months. The hearing pandl entered an order on April 23, 2001 stating that it had
consdered the Grievance Administrator’ s motion but was not persuaded that an amendment of its order
of discipline was warranted.

The rationae behind Moray and its progeny is not based upon a desire to punish the respondent
attorney. Rather, the primary concern in such a case isthe protection of the public. In Moray, we stated
that we would be shirking our respongility to the public if we smply assumed that an attorney who has
falled to answer or appear isotherwise mentdly, physicaly and ethicdly capable of engaging inthe practice
of law. By ordering that the attorney who failsto answer or gppear will be suspended indefinitely until he
or she comes forward, in person, to establish his or her digibility to practice law to the satisfaction of a
reingtatement hearing pand, we assure that protection.
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We should emphasize & this point that the attorney who is ordered by a hearing pand to undergo
reingtatement proceedings as a result of his or her failure to answer and appear ill has two remaining
opportunities to come forward and arguefor alower leve of discipline. Under MCR 9.118, that attorney
has the right to petition the Attorney Discipline Board for review of adiscipline order. The Board has, in
some cases, recognized that an attorney who is disciplined under Moray but who subsequently appears
before the Board and establishes that the failure to participate was not the result of awillful disregard for
these proceedings may persuade the Board that reinstatement proceedings are not required. Grievance
Adminidrator v. Sonja Branham, 93-179-GA (ADB 1994) (120 day suspension reduced to 60 days);
see dso Grievance Adminidtrator v. JamesHarris, ADB 147-88 (ADB 1989) (1 year suspension reduced
to reprimand). And, of course, an attorney who comes to the belated redlization that participation in the

discipline processis a prerequisite to the maintenance of one' slaw license may file an gpplication for leave
to apped with the Supreme Court.

We have carefully consdered whether this case presentsamarkedly different factua Stuation than
was presented in Moray and other cases considered by the Board smply because this respondent
answered the request for investigation and then abdicated her respongbility to answer or gppear during the
public proceedings indtituted by the filing of aforma complaint. We conclude that it does not.

Firg, wenotethat itisnot clear from the record when the request for investigation was served upon
Ms. Carson in this case or when she answered it. However, we do know that the respondent failed to
answer the forma complaint which was served by regular and certified mail on November 2, 2000, that
shefailed to gppear before the pand at the public hearing conducted on January 30, 2001 and that she
failed to gppear at the review hearing before the Attorney Discipline Board onJune 21, 2001. Assuming
the passage of at least severd months between respondent’ s answer to the request for investigation and
thefiling of thisforma complaint on October 24, 2000, thisattorney hasbeen A.W.O.L. from thediscipline
process for a least one year. To the extent that the Moray decision was based upon a fear that an
attorney’ sfailure to participate could be the result of physicad or menta infirmities effecting the ability to
practice law, those concerns are legitimately raised when an attorney has been incommunicado for that
length of time.

Secondly, the Moray opinion considered the possibility that an attorney’s failure to answer or
appear was due not to physical or mentd inability but could be the result of adeliberate disregard for the
obligations imposed under chapter 9.100 of the court rules. In that regard, the fact that an attorney
answered the confidentid inquiry from the Grievance Adminigtrator neither excuses nor mitigates that
attorney’ s subsequent failure to participate in the process once the public proceedings have commenced.

CONCLUSION
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For the reasons stated in Grievance Administrator v Peter Moray, DP 143/86; 157/86 (ADB
1987), we hold that an attorney who fails to answer or appear at any stage of the public proceedings
commenced with the filing of a forma complaint under MCR 9.115(B), a reciprocal discipline petition
under MCR 9.104 , or ajudgment of conviction under MCR 9.120(B)(3) should, as a generd rule, be
suspended for a sufficient period to trigger reinstatement proceedings under MCR 9.123(B), regardless
of whether the attorney may have answered a request for investigation or otherwise communicated with
the Grievance Adminidrator prior to the filing of the forma complaint.

Board members Wallace D. Riley, Theodore J. St. Antoine, Grant J. Gruel, Ronad L. Steffens, Marsha
M. Madigan, M.D., and Marie E. Martell concur in this decison.

Members Diether H. Haenicke, Michael R. Kramer, and Nancy Wonch were absent and did not
participate.





