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BOARD OPINION

Respondent, LanceA. Fertig, wasdefaulted by the Grievance Administrator for failingtofile
an answer to the formal complaint which included charges that respondent commingled and
misappropriated funds entrusted to him by aclient; failed to take action on that client’ sbehal f; made
misrepresentationsto athird person during the course of hisrepresentation and failed to answer two
requestsfor investigation. Following several hearingswhich included the taking of testimony from
respondent and empl oyeesof hisoffice, the hearing panel denied therespondent’ smotionto set aside
the default. Three additional hearings before the panel were devoted to the appropriate level of
discipline. On August 18, 1999, the hearing panel entered its report and order suspending
respondent’ slicenseto practice law for four years. Respondent petitionsfor review. We affirmthe
findings and conclusions of the panel as well asits decision to impose afour year suspension.

Panel Proceedings

Unlike atypical default casein which arespondent’ sdefault for failure to answer the formal
complaintisdeemed to constitutean admissiontothewel | pleaded charges, the pleadings, transcripts
and exhibitsin this case are voluminous. Virtually every decision by the hearing panel was subject
to amotion for reconsideration. Respondent filed interlocutory appeals to the Board on the issues

of the panel’ sdenial of hismotion to set aside default and on the question of whether or not the panel
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was properly constituted when a substitute panelist was not appointed and the matter proceeded
before the remaining two members of the panel.

The proceedings before the panel may be divided into two distinct phases. The hearingson
January 9, 1998, March 5, 1998 and May 12, 1998 were devoted to respondent’ s motion to set aside
his default for failure to answer the complaint. That phase was ended by the entry of the panel’s
opinion on July 29, 1998 denying the motion to set aside default.

The second phase, consisting of hearings held on October 27, 1998, January 14, 1999 and
April 16, 1999, was devoted to the appropriate level of discipline to beimposed. Notwithstanding
respondent’ sdefault, the panel received asubstantial amount of testimony and documentary evidence
bearing upon respondent’s personal and professiona relationship with the complainant, Harvey
Warnick, and the specific acts or transactions alleged in the complaint to constitute professional
misconduct.

Both the hearing panel’s opinion with regard to the motion to set aside default, entered
August 3, 1998, and its opinion on the appropriate level of discipline, entered August 18, 1999, are
thorough and well organized. Taken together, they impart the full flavor of the legal and factual
issues considered by the panel. The panel’ swritten decisions are therefore attached to this opinion
as appendices and are incorporated by reference.!

| ssues Presented

Respondent’ s petition for review and supporting brief raise four questions:

1 Is Michigan’s discipline system constitutionally infirm because it fails to
provide respondents with adequate pretrial discovery, including discovery
prior to the filing of the formal complaint?

2. Was respondent denied due process of law because his case was heard by a
hearing panel composed of two members? In the alternative, is a hearing
panel composed of three members a strict jurisdictional requirement?

3. Did the hearing panel’ sdenial of respondent’smotion to set aside the default
constitute adenial of due process?

'The heari ng panel’ s opinion with regard to the motion to set aside default, entered August 3, 1998, is
attached as Appendix A. The panel’s opinion, entered August 18, 1999, in support of the order of disciplineis
attached as Appendix B.
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4, Should the Attorney Discipline Board reduce the four year suspension
imposed by the hearing panel?

We answer each of these questions in the negative.
Discussion

The Constitutionality of the Discipline System

Respondent argues generally in arguments V and VI of his brief that chapter 9.100 of the
Michigan Court Rules grants broad pre-complaint investigative powers to the Attorney Grievance
Commission but does not afford similar pre-complaint investigation authority or discovery to a
respondent. This is essentially an accurate statement of the Attorney Grievance Commission’s
investigative authority under those rules. Indeed, our Court has recognized as much in its holding
that “the Michigan Court Rules specify a broad grant of power to the Administrator to investigate

misconduct.” Anonymous Vv Attorney Grievance Commission, 430 Mich 241, 246; 422 NW2d 648

(1988). However, respondent hasfailed to establish that agrant of broad investigative power to the
Attorney Grievance Commission and the Grievance Administrator violates a fundamental
constitutional safeguard nor has respondent shown how such investigative authority was used or
abused in his case.

For exampl e, respondent complainsthat the Grievance Administrator hasthe power to obtain
an investigative subpoena from the Attorney Grievance Commission commanding arespondent to
give adeposition in connection with the charges against himsalf. Itistruethat MCR 9.112(D) does
authorize the Attorney Grievance Commission to issue a subpoena requiring the appearance of a
witness during the investigative phase of these proceedings and it istrue that the Court has held that
for purposes of that rule a respondent is a witness and is subject to a subpoena. Anonymous v

Attorney Grievance Commission, supra. But respondent does not allege that he was subject to such

a subpoena nor has he shown how the issuance of such a subpoena, standing alone, would have
violated afundamental constitutional right. 1f respondent meansto suggest that the Administrator’s
power to subpoena an attorney under investigation intrudes upon an attorney’ s constitutional right

against self incrimination, that argument does not squarewithMCR 9.113(B)(1) or the unambiguous
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rulings of the United States and Michigan Supreme Courts that the self incrimination clause of the
Fifth Amendment to the United States Constitution extends its protection to lawyers during the
course of discipline proceedings. Itiswell established that alawyer may assert the privilege against

self incrimination asabasisfor refusing to answer arequest for investigation. See Spevack v Klein,

385 US 511 (1967); In re Podler, 393 Mich 38; 222 NwW2d 511 (1970).

Respondent continues in this vein by asserting “It has been the practice of Petitioner
Commission to deny attorneys compelled to give depositions agai nst themsel ves the right to secure
transcripts of such depositions.” (Respondent’sbrief, p 12.) Wetake noticethat thismay have been
thepolicy of the Grievance Commission at onetime.* However, respondent makesno claim that this
is the Grievance Commission’s current policy, that respondent himself was compelled to give a
deposition or that respondent was denied access to the transcript of such a deposition.

The concept of a disciplinary investigation agency that acts as a grand jury with power to
issue subpoenas and compel testimony during a confidential investigation is not inherently at odds
with fundamental notions of due process. On the contrary, such a concept was adopted by the U.S.

Supreme Court in Anonymous Nos. 6 & 7 v Baker, 360 US 287 (1959) in holding that the use of

investigative subpoenas by New Y ork authorities investigating possible attorney misconduct was
constitutional .
Respondent also argues generally that,

Respondent isal so denied the ability to engagein meaningful post-complaint
discovery because discovery is extremely limited after Petitioner files a formal
complaint with [the] Michigan Attorney Discipline Board, since MCR 9.115(F)(4)
restricts post-compliant discovery to the exchange of witness lists and inspection of
documents which are intended to be introduced in evidence at the disciplinary trial.
[Respondent’s brief, p 13/]

Thisis an accurate description of Michigan’s discovery rule in attorney discipline matters

'As recently as August 1992, it was the policy of the Attorney Grievance Commission to vigorously
opposearespondent’ srequest for acopy of hisor her own statement taken by the Grievance Administrator during
the Administrator’ s pre-complaint investigation. See GA v Marshall D. Lasser, Case No. 92-85-GA.

In December 1992, counsel for the Grievance Administrator in Lasser, supra, delivered to the respondent
acopy of his own sworn statement. The Board has not been made aware of any case since December 1992 in
which a respondent was refused a copy of higher sworn statement taken by the Administrator during an
investigation.
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as applied to this case.? Indeed, one observer of Michigan's discovery rule has written that the
limited post-compliant discovery allowed under MCR 9.115(F)(4) contrasts starkly with Michigan
case law requiring broad disclosure to the defense in criminal cases, isinconsistent with the broad
discovery applicable in civil cases, contrasts with the law and practice in licensing proceedings
involving other licensed professionals in Michigan, and is out of step with the statutes, rules and
common practiceinvirtually all other states' attorney disciplineproceedings.® Onceagain, however,
respondent has not established that he was prejudiced by adenial of alegitimate discovery request
or that Michigan’s limited discovery in attorney discipline casesis facially unconstitutional .

Constitution of the Hearing Pandl

The formal complaint in this case was filed by the Grievance Administrator on September
30, 1997. On the same day, the Board assigned the case to Ingham County Hearing Panel #3, then
consisting of Lansing attorneys Lawrence J. Emery, Patrick R. Hogan and Patricia Sherrod. A
hearing was scheduled in East Lansing for November 24, 1997. On October 27, 1997, the Grievance
Administrator filed adefault based upon respondent’ sfailureto answer the formal complaint within
the 21 day period specified in MCR 9.115(D)(1). On or about October 29, 1997, panelist Sherrod
advised the Board that she would be working primarily in the Detroit area and would not be able to
sit with apanel in Ingham county. With approximately two weeks before the scheduled hearing and
no answer having been filed by respondent, a substitute panelist was not appointed.

The relevant portion of MCR 9.111(A) states:

The Board must annually appoint three attorneys to each hearing panel and

must fill avacancy asit occurs. . . two members constitute a quorum. A hearing

panel acts by amagjority vote. If apanel isunable to reach a mgority decision, the

matter shall be referred to the Board for reassignment to a new panel.

Respondent concedes that a quorum of two panel members may hear a discipline case and

may make a binding decision. Indeed, respondent stipulates that there is case law to support this

*The complaint against respondent Fertig was filed in September 1997. An amendment to MCR
9.115(F)(4)(b) which became effective in al matters commenced after April 1, 1998 further allows either party
to request written or recorded witness statements, but only of witnesses to be called at the hearing.

3Mogi||, Discovery and Disclosure in Attorney Discipline Cases, 74 Mich Bar Journal 898 (1995).
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proposition.* Respondent argues, however, that a hearing panel consisting of fewer than three
membersisnot alegally constituted body under MCR 9.111. Respondent arguesthat animproperly
constituted panel could not issue adecision in this case without violating respondent’ sright to due
process.

All discipline proceedings conducted under subchapter 9.100 are subject to that portion of
MCR 9.107(A) which states,

An investigation or proceeding may not be held invalid because of a
nonprejudicial irregularity or an error not resulting in a miscarriage of justice.

Respondent first raised the issue of the make-up of the panel in a motion filed October 8,
1998, less than three weeks before a scheduled hearing on October 27, 1998. At that point in the
proceedings, this matter had been pending for over one year and the two member hearing panel had
conducted hearings on November 24, 1997, January 9, 1998, February 24, 1998, and March 5, 1998
without any objection from respondent regarding the make-up of the panel. This acquiescence was
noted by the panel in its order denying respondent’s motion for disqualification of the panel.
Respondent’ s interlocutory appeal to the Attorney Discipline Board was denied.

Respondent does not claim that he was actually prejudiced by the make-up of thepanel. The
pand apparently acted with unanimity and the absence of athird member did not slow the process.
We are unable to find a violation of respondent’ s constitutional right to due process. In Dohany v
Rogers, 281 US 362, 369 (1930), the U.S. Supreme Court held:

The due process clause does not guarantee to the citizens of a state any
particular form or method of state procedure. Under it he may neither clam aright

to trial by jury nor a right to appeal. Its requirements are satisfied if he has

reasonabl e notice and reasonabl e opportunity to be heard and to present hisclaim or

defense. . ..

Simply put, the due process clause does not guarantee respondent aright to a hearing before
three hearing panelists. Respondent would apparently concede that if panelist Sherrod had called

in sick on the morning of every hearing in this case, the panel could have proceeded as scheduled

before a quorum consisting of panelists Emery and Hogan. He insists, however, that the same

“State Bar Grievance Administrator v Grubbs, 396 Mich 275; 240 NW2d 233 (1976).
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hearings conducted before the same two hearing panelists amounted to a deprivation of his
constitutional right to due process because panelist Sherrod moved from Lansing to Detroit two
weeks before the first hearing and was not replaced. We do not agree with this analysis and we will
not void the proceedings below on that basis.

The Panel’ s Denial of the Motion to Set Aside Default

Except as otherwise provided in chapter 9.100 of the Michigan Court Rules, the rules
governing practice and procedure in anon-jury civil action apply to a proceeding before a hearing
panel. MCR 9.115(A). Rule9.115(D) further directsthat the respondent in adiscipline matter must
fileand serve asigned answer within 21 days after acomplaint is served and that a default, with the
same effect as adefault in acivil action, may be entered against a respondent who failsto respond
within the time permitted.

Formal complaint 97-246-GA wasfiled in this case on September 30, 1997 and was served
on respondent by regular and certified mail at his address registered with the State Bar of Michigan
on October 3, 1997. Respondent’s default for failureto file atimely answer was filed October 27,
1997. The circumstances surrounding respondent’s failure to file a timely answer, the grounds
asserted by respondent’ s motion to set aside default filed on January 2, 1998 and the basis for the
hearing panel’ s decision to deny that motion are set forth in detail in the panel’s opinion entered
August 3, 1998, attached to this opinion as Appendix A.

A motion to set asde default is considered by a hearing panel under the guidelines of MCR
2.603(D)(1).° Grievance Administrator v Clyde Ritchie, ADB 52/87 (ADB 1988). Our Supreme

Court has held that an appellate court will not set aside atrial court’sruling on amotion to set aside

adefault judgment unlessthere hasbeen aclear abuseof discretion. Alken-Zeigler, Inc. v Waterbury

Headers Corp., 461 Mich 219, 227; 600 NW2d 638 (1999). Applying that standard solely to the

®MCR 2.603(D)(1) provides:

A motion to set aside a default or a default judgment, except when grounded
on lack of jurisdiction over the defendant, shall be granted only if good cause
is shown and an affidavit of facts showing a meritorious defenseis filed.
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hearing panel’s decision to deny the motion to set aside default, we conclude that the panel’s
decision was manifestly an exercise of judgment and not grossly violative of fact and logic. The
panel devoted three separate hearings to this issue, considered the credibility of the witnesses
presented, including respondent, his employees and a recognized handwriting expert, and weighed
the issues in areasoned manner.

Nor are we persuaded that the hearing panel’s decision on the motion to set aside default
resulted in a denial of respondent’s right to due process. In afrequently cited opinion, the U.S.
Supreme Court declared that:

Anédementary and fundamental requirement of due processinany proceeding

which is to be accorded finality is notice reasonably calculated, under al the

circumstances, to apprise interested parties of the pendency of the action and afford

them an opportunity to present their objections. Mullanev Central Hanover Bank &
Trust, 339 US 306; 94 LEd 865 (1950).

This due process requirement was recognized by the Board in Grievance Administrator v

Leonard R. Eston, 90-91-GA (ADB 1992), citing Mullane, supra, and isthe applicable standard for

determining the adequacy of noticein Michigan. See Bunner v Blow-Ritelnstillation Co., 162 Mich

App 669 (1987).

Under MCR 9.115(C), service of the complaint and all subsequent pleadings may be made
by registered or certified mail addressed to the respondent attorney’ s address on file with the State
Bar asrequired by Rule 2 of the Supreme Court Rules concerning the State Bar of Michigan. Inthis
case, the hearing panel determined that a copy of the complaint was sent by certified mail to
respondent’s Rule 2 address and that receipt was acknowledged by a member of his staff. For
purposes of a due process analysis, service was accomplished in this case by a method reasonably
calculated to give the respondent actual notice of the proceeding and an opportunity to be heard.

Level of Discipline

Finally, the Board has considered respondent’ s claimsthat the hearing panelists’ decisionto
impose a suspension of four years should be set aside because it is “excessive,” “shocks the

conscience” and “constitutes cruel and unusual punishment.”
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The charges of misconduct in the Grievance Administrator’s seven count complaint are
summarized in thefirst two pages of the hearing panel’ s opinion of August 18, 1999 (Appendix B).
The misconduct includesrespondent’ s misappropriation of $21,834 in hiscapacity asafiduciary for
Harvey Warnick; his deposit of an additional $10,644.19 from checks issued to Warnick into
respondent’ s own business account or histrust account and hismisappropriation or failureto timely
account for the proceeds of those checks; hisfailure to inform Warnick that creditors had not been
paid, contrary to Warnick’s instructions; his false statements to a creditor that Warnick had filed
bankruptcy proceedings; hisfailure to communicate with Warnick to the extent necessary to permit
hisclient to make informed decisionsregarding certain litigation; and respondent’ sfailureto timely
answer two requestsfor investigation. Whileall of the misconduct found by the hearing panel must
be considered in weighing the appropriatelevel of discipline, itistherespondent’ smisappropriation
of funds which warrant discussion here.

Since their adoption by the American Bar Association’s House of Delegates in February
1986, the ABA’ s Standardsfor Imposing Lawyer Sanctions have been utilized by hearing panelsand
the Board when considering the appropriate level of discipline. As the Board noted in a recent
opinion,

While they do not provide rigid guidelines for a level of discipline to be
imposed in every conceivable factual situation, the American Bar Association’s

Standardsfor Imposing Lawyer Sanctions provide auseful framework within which

to categorize misconduct and to identify the appropriate sanction. [GA v Harvey J.
Zameck, 98-114-GA; 93-133-FA (ADB 1999), Ivden __ Mich___ (2000).]

On June 27, 2000, the Michigan Supreme Court entered an opinion in Grievance

Administrator v Lopatin, _ Mich __ (2000) which explicitly directs the Board and hearing panels

to follow the ABA Standards when determining the appropriate sanction for lawyer misconduct.
Following that chargein this case, we consider respondent’ s unauthorized misappropriation
of client funds under ABA Standard 4.1 (Failure to Preserve the Client’ s Property). That standard
draws the following distinctions:
Absent aggravating or mitigating circumstances, upon application of the

factors set out in 3.0, the following sanctions are generally appropriate in cases
involving the failure to preserve client property:
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4.11 - Disbarment is generaly appropriate when a lawyer
knowingly converts client property and causes injury or potential
injury to aclient.

4.12 - Suspension is generaly appropriate when a lawyer
knows or should know that he is dealing improperly with client
property and causes injury or potential injury to aclient.

4.13 - Reprimand is generally appropriate when a lawyer is
negligent in dealing with client property and causesinjury or potential
injury to aclient.

Applying the general factorsin Standard 3.0, it is apparent that respondent violated his duty
to preserve hisclient’ s property. He acted with knowledge and he caused actual injury to hisclient,
Mr. Warnick. It is clear in this case that respondent’ s misappropriation of client funds was not
merely negligent and that areprimand, asindicated by Standard 4.13, would not be appropriate. The
Grievance Administrator has not petitioned for review of the hearing panel’ sdecision and we do not
consider whether disbarment iswarranted. Withinthetheoretical framework of the ABA Standards,
suspension of respondent’ s license is clearly appropriate.

However, our analysis does not end there. In Michigan, a suspension imposed by a hearing
panel or the Board may not be less than 30 days. MCR 9.106(2). Although no upper limit is
specificaly stated in that sub-rule, the Board is not aware of any suspension greater than five years
imposed in Michigan sincethe creation of the present bifurcated discipline systemin October 1978.°
Obvioudly, afinding within the framework of the ABA Standards that a certain kind of misconduct
warrants “suspension” provides limited guidance since suspensions can range from 30 days to at
least five years.

Fortunately, for purposes of our review, there is no dearth of authority in Michigan

identifying the presumptive range of discipline for an attorney who has willfully misappropriated

client fundsentrusted to his’her care. In Grievance Administrator v David A. Wodkers, 97-214-GA

(ADB 1998) (Ivden __ Mich __ (1999), we said,

During the 20 years of its existence, the Attorney Discipline Board has

®Under MCR 9.123(D)(2), an attorney whose license to practice law has been revoked may file apetition
for reinstatement after five years have elapsed since revocation.
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regularly declared that willful misappropriation of client funds, absent compelling
mitigation, will generally result in disciplineranging from asuspension of threeyears
to disbarment. As recently as our November 3, 1998 opinion in Grievance
Administrator v T Patrick Freydl, 96-193-GA (ADB 1998) we stated:

While discipline must always be imposed in light of the unique
factorsin each case, the seriousness of an attorney's misuse of funds
entrusted by aclient isreflected in along line of decisionsin which
outright misappropriation of client funds has resulted in discipline
ranging from a suspension of three years to disbarment. See, for
example, Grievance Administrator Charbonneau, DP 103/83; DP
126/83 (ADB 1984) (increasing discipline from a one-year
suspension to disbarment); Grievance Administrator v Edwin C.
Fabre', DP 84/85; DP 1/86 (ADB 1986) (increasing discipline from
a60-day suspension to three years); Grievance Administrator v Muir
B. Show, DP 211/84 (ADB 1987) (increasing discipline from a
suspension of two years to three years); Grievance Administrator v
Paul Wright, ADB 126-87 (ADB 1998) (increasing discipline from
a one-year suspension to three years); Grievance Administrator v
Kenneth M. Scott, DP 178/85 (ADB 1988) (increasing discipline
from asix-month suspensiontothreeyears); Grievance Administrator
v Fernando Edwards, 437 Mich 1202; 466 NW2d 281 (1990) (ADB
increased discipline from a two-year suspension to disbarment; SC
peremptorily reduced discipline to a three-year suspension);
Grievance Administrator v Richard E. Meden, 92-106-GA (ADB
1993) (increasing discipline from a 18-month suspension to
disbarment); Grievance Administrator v John T. McCloskey, 94-175-
GA; 94-189-FA (ADB 1995) (increasing discipline from a 130-day
suspension to athree years). [Grievance Administrator v T. Patrick

Freydl, supra, pp 11-12.]
In Woelkers, the Board increased discipline from the 30 days imposed by the hearing panel

to three years noting that upon application of al of the relevant aggravating and mitigating factors,
protection of the courts, the public and the legal profession nevertheless mandated imposition of
disciplineat alevel required to convey the messagethat it isnever acceptablefor an attorney to place
his or her financial need above the obligation to safeguard client funds.

In this case, modification of the discipline imposed by the hearing panel is not warranted.
Thefour year suspension ordered by the hearing panel iswell within the range generally recognized
in Michigan for casesinvolving misappropriation of client funds. While compelling mitigation may
warrant the imposition of discipline below that range, mitigation of that nature is not present here.
Both the mitigating and aggravating factors considered by the hearing panel are discussed at length

and in detail in Appendix B, pages 7 - 22. The aggravating and mitigating factors discussed by the



hearing panel are taken from sections 9.2 (aggravation) and 9.3 (mitigation) of the ABA Standards.

In summary, we find that the four year suspension imposed by the hearing panel was
appropriate under the ABA Standards for Imposing Lawyer Sanctions and is consistent with aline
of Board opinions stretching over at least 20 years.

Conclusion

We are not persuaded that the well reasoned decisions of the hearing panel resulted in an
infringement upon respondent’ s constitutional rights. The hearing panel properly concluded, based
not only upon respondent’s default but upon the substantial evidence which was introduced, that
respondent engaged in serious misconduct which, when considered under all of the aggravating and
mitigating circumstances, warrants a suspension of respondent’ slicensefor four years. Thepanel’s

decisions are affirmed.

Board Members Grant J. Gruel, Michael R. Kramer, Kenneth L. Lewis, Wallace D. Riley and
Theodore J. St. Antoine concurred in this decision.

Board Member Nancy A. Wonch was recused.

Board MembersC.H. Dudley, M.D., Diether H. Haenickeand Ronald L. Steffensdid not participate.
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LANCE A. FERTIG, P-27476

Respondent.

OPINION WITH REGARD TOMOTIONTO
SET ASIDE DEFAULT

Issued: August 3, 1998

INTRODUCTION
Respondent seeksto set aside adefault taken pursuant to MCR 9.115(D)(2). It isundisputed
that Respondent failed to file an answer to the formal complaint in case no. 97-246-GA. In his
motion to set aside default, Respondent claims that there was good cause for his failure to answer
because he never received actua notice of the complaint and that service of the complaint was

defective. He has also presented evidence designed to show a meritorious defense.



This panel previously ruled that the manner of serving the formal complaint complied with
the provisions of MCR 9.115(C) thereby vesting this panel with personal jurisdiction over
Respondent. Wedetermined that acopy of the complaint was sent by certified mail to Respondent’ s
Rule 2* address and that receipt was acknowledged by a member of his staff. (1-9-98 Tr 33-35)

GOOD CAUSE
A. Factual Background.

Respondent claimsthat he did not receive actual notice of theformal complaint asabasisfor
setting aside the default. He testified that he presently operates out of four (4) offices located in
Lansing, Owosso, Brighton and Waterford. The Owosso officeis his Rule 2 address. (3-5-98 Tr
308-309) Having received 50-60 grievances in the past, he was well aware of his responsibilities
with regard to answering requestsfor investigation and formal complaints. (3-5-98 Tr 311-314) He
claims that he was never aware of either the underlying grievance or the formal complaint until
December 17, 1997, well after the date the default was taken. (3-5-98 Tr 316)

Despite testimony by Respondent’s business manager?, Teria Wilhelm, that she never
prepared or observed key documents showing that Respondent’ sofficedid actually recelvegrievance
documents, analysis of the documents by Respondent’s own expert establishes the contrary. Ms.
Wilhelm testified under oath that she did not receive and did not sign the mail receipt for Exhibit 4,
Final Notice of Request for Investigation. (1-9-98 Tr 76-77) Respondent’s expert concluded that
Ms. Wilhelm, aka Lentz, did sign the mail receipt attached to Exhibit 4. (Report of Leonard
Speckin, dtd May 14, 1998) Ms. Wilhelm testified under oath that she did not type or sign Exhibit
5A, a letter to the Grievance Commissioner dated June 6, 1996 acknowledging receipt of the
grievance that is the subject matter of thiscase. (1-9-98 Tr 88-89) Respondent’ s expert concluded
that the type font used on Exhibit 5A is most probably done by a word processor at Respondent’s

Owosso office and that the signature on that letter was in fact the handwriting of Teria Lentz.

! See Rule 2 of the Suprene Court Rules Concerning the
State Bar of M chigan.

2 Ms. W hel mwor ked excl usively out of the Owmsso office.

2



(Report of Leonard Speckin dtd May 14, 1998) Ms. Wilhelm testified that Respondent looks at or
reviewsall such letters before they are sent out asanormal course of business. (1-9-98 Tr 104, 106)
Ms. Wilhelm testified under oath that she did not recognize Exhibits 12 and 13 and that she did not
sign Respondent’ s name to Exhibit 13. (1-9-98 Tr 140, 154) Respondent’s expert concluded that
the letter was probably done by a word processor at Respondent’s Owosso office and that the
signature of Respondent was placed on the document by Ms. Wilhelm. (Report of Leonard Speckin
dtd May 14, 1998) Exhibit 13 contains an acknowledgment by Respondent’ s office of receipt of a
grievanceregarding J.C. Bowen, which isalso the subject matter of thiscase. Ms. Wilhelm testified
under oath that she did recall preparing or signing Respondent’ s signature to Exhibit 15A, aletter
requesting additional timeto answer the J.C. Bowen request for investigation. (1-9-98 Tr 163, 164)
Respondent’ s expert concluded that Exhibit 15A was probably prepared by Respondent’s word
processor and that the signature of Respondent on the document was the handwriting of Ms.
Wilhelm. (Report of Leonard Speckin dtd May 14, 1998)

Ms. Wilhelm testified that she and other staff members routinely place Respondent’s
signature on documents after Respondent has reviewed and approved them. (1-9-98 Tr 155) She
aso testified that the only time she did not follow this procedure was when she typed up and signed
Exhibit P-2, the Emergency Motion for Adjournment filed on or about November 24, 1997. (1-9-98
Tr 156) Respondent testified that while he was advised as early as May, 1996 that Harvey Warwick
was going to file a grievance, he never was given a copy of one. (3-5-98 Tr 318) He claimed that
he questioned Ms. Wilhelm about the matter in May, 1996 and again in July 1997 and that he was
told there was no grievance received. (3-5-98 Tr 323) Respondent also acknowledged that in
October, 1996 he was told by his friend, Bruce Garber, that Harvey Warnick had claimed that not
only had he filed a grievance, a hearing had been scheduled. (3-5-98 Tr 343-344) He did not
guestion anyone with the Attorney Discipline Board or the Grievance Administrator about this
information. (3-5-98 Tr 345) According to Respondent he confronted Ms. Wilhelm about the matter
after discovering the grievance and that she admitted that she had received a notice of hearing with

regard to the November 24, 1997 hearing, that she could not determine who the grievant was, that



she sent aletter to obtain clarification and then forgot about it until the day of the hearing. (3-5-98
Tr 325)

Ms. Wilhelm acknowledges signing for documents from the Grievance Administrator on
October 6, 1997. Sheidentified her signature on the mail receipt attached to a proof of service of
the Notice of Hearing, Parties of Record, Forma Complaint, Discovery Demand and Instruction
Sheet. See Exhibit 16. (1-9-98 Tr 165-167) However, despite the office policy of placing all such
documents on Respondent’s desk for his review, Ms. Wilhelm claims that she did not do so with
respect to these documents. She explained that this omission was due to her inability to recognize
the complaint number. (1-9-98 Tr 176) Moreover, she claims that she recalls receiving only the
proof or service and the instruction sheet and has no recollection of receiving the formal complaint
or request for discovery. (1-9-98 Tr 175-176) Even though all of the above described documents
were sent by both certified and regular mail, Ms. Wilhelm claims she never received the formal
complaint, notice of hearing and request for discovery. (1-9-98 Tr 177) However, in aletter she
composedtothe Attorney Grievance Administrator dated November 5, 1997, she indicated that “this
officereceived yet another Notice of Hearing and Formal Complaint”. (Exhibit F) (1-9-98 Tr 184-
185) In aletter dated October 8, 1997, a day after receiving the origina notice of hearing, Ms.
Wilhelm madereferenceto having received “ aNotice of Hearing and Discovery Demand” . (Exhibit
B) (1-9-98 Tr 186)

The Default and Affidavit were sent by the Grievance Administrator to Respondent on
October 27, 1997. (Exhibit 17) The return receipt dated October 29, 1997 bears the printed name
of TeriaLentz, Ms. Wilhelm’salias. Ms. Wilhelm testified that she never saw thedefault or the mail
receipt and that the mail receipt was not signed by her. Shealso testified under oath that the printing
of her name on the receipt was not hers. (1-9-98 Tr 177-178) While Respondent’ s expert is unable
to identify the handwriting on this receipt, the printing was done by the same person who placed the
names on two other mail receipts. (Report of Leonard Speckin dtd May 14, 1998) Ms. Wilhelm did
acknowledge receiving Exhibit 18, a proof of service of anotice of hearing and a consolidation of

formal complaint sent October 31, 1997. While she said the signature on the attached mail receipt



did not look like hers, she acknowledged: “Since | got this stuff -- | would have to say its my
signature since | havethe stuff.” (1-9-98 Tr 193) If she signed this receipt she probably also printed
her name on it. Since this printing matches the other printing on the other mail receipts, Ms.
Wilhelm’s denial of having received and signed the mail receipt for the Default and Affidavit and
the mail receipt for Exhibit 16 is highly suspect and more probably false. Moreover, Janelle
Wilhelm, aniece, testified that the mail receipt for Exhibit 16 appearsto bethe signature of her aunt,
TeriaWilhelm. (3-5-98 Tr 270-271)

Thispanel hasbeen provided with no direct information which explainsthefal se, misleading
and apparently perjurioustestimony of Respondent’ s business manager, TeriaWilhelm. According
to Respondent he has taken no action against her for falsifying the Emergency Motion to Adjourn
the November 24, 1997 hearing scheduled beforethispanel. (3-5-98 Tr 332) Thefailuretotakesuch
action may in part be explained by Respondent’s recognition that only Ms. Wilhelm’ s testimony
might prevent some adverse impact upon his privilege of practicing law.

B. Legal Standards.

MCR 9.115(A) providesthat this panel isto reference rulesrelating to nonjury civil actions
except as to matters for which a more specific rule or procedure is provided. The procedure for
setting aside defaults against parties over whom jurisdiction was obtained is set forth in MCR
2.603(D)(1) which requires a showing of both good cause and an affidavit of facts showing a
meritorious defense. Courts have recognized good cause to include excusable neglect, substantial
defect in or irregularity in the proceedings upon which the default is based, or some other reason
showing that manifest injusticewould result from permitting the default to stand. Glasner v Griffen,
102 Mich App 445 448 (1980). In addition, MCR 2.603(D)(3) permitsthe setting aside of adefault
in accordance with MCR 2.616. MCR 2.612(B) provides that:

“A defendant over whom personal jurisdiction was necessary and acquired, but who did not

infact have knowledge of the pendency of the action, may enter an appearance within 1 year

after final judgment, and if the defendant shows reason justifying relief from the judgment
and innocent third parties will not be prejudiced, the court may relieve the defendant from

the judgment, order or proceedings for which personal jurisdiction was necessary, on
payment of costs or on conditions the court deems just.”



This case presents a claim that the Respondent is entitled to have the default against him set aside
based upon a claimed lack of actual notice.

Service of requestsfor investigation and formal complaintsisdifferent than servicein other
civil matters. MCR 9.115(C) provides:

“Service of thecomplaint and all subsequent pleadings and orders must be made by personal

service or registered or certified mail addressed to the person at the person’s last know

address. Anattorney’ slast known addressisthe addresson filewith the state bar asrequired

by Rule 2 of the Supreme Court Rules Concerning the State Bar of Michigan. A

respondent’ s attorney of record must also be served, but service may be made under MCR

2.107. Serviceiseffectiveat thetimeof mailing, and nondelivery doesnot affect thevalidity

of service.”

This panel has already relied on this rule in denying Respondent’ s request to set aside the
default on the grounds that no personal jurisdiction had been obtained. Inour ruling we specifically
found that theformal complaint was properly sent by registered mail to Respondent’ sRule 2 address
in Owosso, Michigan and that any claim by him or his staff that they did not recelve the documents
did not preclude personal jurisdiction.

The more difficult issue is whether any lack of actual knowledge of the grievance ought to
be considered good causefor purposes of allowing adefault to be set aside under MCR 2.603(D)(1).
On the one hand, the court rulesin civil cases recognize lack of actual notice as a basis for setting
aside a judgment or order. See MCR 2.612(B). On the other hand, the goals of the disciplinary
system focuson the need to have reasonabl e accessibility of attorneysand the expeditiousprocessing
of grievances. The Attorney Discipline Board has suggested that the special rule of service set forth
above establishes a rebuttable presumption of notice. In the Matter of Melvin R. Smith, NO.
35229-A, 4-26-79. MCR 9.102(A) provides that the provisions of Chapter 9 are to be construed
liberally for the* protection of the public, the courts and the legal profession” and that * proceedings
must be as expeditious as possible.”

With these guidelines in mind, this panel concludes that a claimed lack of actual notice of
agrievance may be abasisfor setting aside a default, but not under the circumstances presented in

thiscase. We believe that the suggestion of the Attorney Discipline Board in Smith, supra, ought

to be applied and a rebuttable presumption of actual notice created upon evidence of valid service



on an attorney’s Rule 2 address. To rebut this presumption, an attorney must present evidence of
lack of actual notice and demonstrate that the failure to receive notice was not due to the attorney’s
inexcusable neglect. Webelievethisruleisonethat insuresthat the goals of the disciplinary system
of accessibility, accountability and expeditious processing of grievances are met with due regard to
the attorney’ sright to afull presentation of his defense to allegations of wrongdoing.

Inlight of thereality of modernlaw officereliance upon support staff, thispanel believesthat
an attorney may be properly charged with actual notice where the staff he or she employs receives
actual notice of agrievance. Where that agent receives actual notice while acting within the scope
of hisor her agency, that actual notice will be imputed to the attorney who is the subject matter of
the grievance. Chelsea Associates v Reopens, 527 F 2d 1266 (CA 6, 1975); Schram v Burt, 111
F 2d 557, 564 (CA6, 1940 Westinghouse Electric & Manufacturing Co. V Hubert, 175 Mich 568,
579 (1913); Thornton v City of Flint, 39 Mich App 260, 270 (1972) We believe that this rule
properly apportionsthe consequencesfor theincompetent secretary or legal assistant on the attorney
hiring and supervising that individual and not on the public who has no means of control over these
individuals and who stand to suffer for the attorney’ s breach of his ethical duties.

C. Conclusion Re: Good Cause

Respondent testified that he never saw either the Request for Investigation or the Formal
Complaint filed against him by the Grievance Administrator. While there is no direct evidencein
this record to contradict this assertion, there are surrounding circumstances which suggest that
Respondent should haveinvestigated the possibility that such documentshad beenfiled. Respondent
acknowledged that one or more of his friends advised him that Harvey Warnick had filed or was
going to file a grievance at about the time one was actually filed. Respondent admits that he was
also advised by his friend Bruce Garber in late October 1997 that a hearing was “coming up” on
Harvey Warnick’s grievance. This information came to Respondent at a time when he was
obviously having a*“falling out” with Warnick. Warnick had demanded the return of substantial
sums of money he claimed Respondent unlawfully took. Under these circumstances, Respondent

was put on notice to investigate the possibility that a grievance had been filed and/or that a hearing



had been scheduled. While he claimsthat he asked his staff about the existence of any grievances,
no testimony supporting this claim was offered by Ms. Wilhelm or any other witness for the
Respondent. In any case, hisfailure to inquire of the Grievance Administrator and/or the Attorney
Discipline Board under these circumstances was the kind of neglect that precludes setting aside a
default. For an attorney with as many as 60 interactions with the disciplinary system, it is difficult
to believe Respondent would not know how to check into the persistent rumors offered by his
friends.

This panel concludes that actual notice of the request for investigation and the formal
complaint was received by Respondent’ s staff. Respondent’s own expert has provided convincing
evidence that TeriaWilhelm, aka Lentz, received Exhibit 4, the June 3, 1996 final notice regarding
therequest for investigation. While shedenied under oath signing the mail receipt for thisdocument
under oath, handwriting analysis demonstrates just the opposite. Other documents Ms. Wilhelm
claimed to have never seen before were prepared on Respondent’ sword processor and Ms. Wilhelm
was proven to be the author of Respondent’s signature on them. Ms. Wilhelm did acknowledge
receipt of documents regarding the grievance on October 6, 1997, but claimed to have never seen
theformal complaint or discovery demand. Not only werethese documentsa part of the packet sent
to Respondent, inlater correspondence Ms. Wilhelm makesreferenceto having received them. The
false and misleading testimony of Ms. Wilhelm regarding actual receipt of the charging documents
convincesthis panel that Respondent’ s office did in fact receive them and that she deliberately lied
in an attempt to cover up thisfact. Her testimony fails to convince this panel that there were any
unusua circumstances surrounding the service of charging documents and any inference that these
documents were not received is expressly rejected.

Both Respondent and Ms. Wilhelm acknowledged that the normal procedure for handling
information regarding grievances was to present the charging documents to Respondent so that a
response could be prepared. This panel has concluded that Ms. Wilhelm lied in denying actual
receipt of the relevant grievance documents. We have no reason to accept as true Ms. Wilhelm’'s

claims that she disregarded office practice and we refuse to rely upon her testimony to support



Respondent’s claim that he did not receive actual notice. While we do not have direct evidence
contradicting Respondent’ sclaim that hedid not receivethe grievance documents, the circumstances
cast considerable doubt on his claim. Respondent has not sustained his burden of proving that he
was not provided with actual notice.

Even if we were to accept Respondent’s assertion that he did not actually know about the
grievance and attendant proceedings until December 1997, we would hold that such notice is
imputed to him by the actual notice given his secretary and business manager, TeriaWilhelm. It
is apparent from this record that Ms. Wilhelm was Respondent’ s agent and that on the dates when
various grievance documents were received was acting within the scope of her employment when
receiving them. Under agency principals, actual receipt upon Ms. Wilhelm is imputed to her
principal, Respondent Fertig.

In this case, we find that Respondent has failed to demonstrate good cause to set aside the
default. Hehasfailed to present sufficient evidenceto rebut the presumption of actual notice created
by the properly served request for investigation and formal complaint. His claim that he did not
receive actual notice has not been supported by surrounding circumstances which justify relief from
hisdefault. Finally, we find that Respondent’ s business manager and agent, TeriaWilhelm, while
acting within the scope of her employment, did receive the charging documents and that her having
received actual notice must be imputed to Respondent. Thisresult is consistent with Respondent’s

duty to hire and train a competent staff, a duty which cannot be delegated to the public.

MERITORIOUS DEFENSE
Since we have concluded that the Respondent has failed to establish good cause to set aside
the default, we do not need to decide whether the information offered to demonstrate a meritorious
defense meets that burden. While these submissions do create questions concerning the various
transactionsthat are complained of intheformal complaint, they do not suggest that Respondent has
established overwhelming evidence that he is not responsible for the aleged violations set forth in

the forma complaint. Much of the information offered would be properly admissible by way of



mitigation, but would not excuse the alleged violations. Therefore, while the affidavitsin this case
might justify setting aside the default had Respondent demonstrated good cause for his failure to

respond, they are not of sufficient weight to independently justify setting aside a default.

CONCLUSION

Asindicated, MCR 2.612(B) providesgroundsindependent of MCR 2.603(D)(3) uponwhich
to set asideadefault. Towarrant that action, however, therulerequiresthat: (1) the Respondent “ not
infact have knowledge” of the proceeding; (2) that he show reasonsjustifying relief from the default;
and (3) that innocent third parties will suffer prgjudice. This panel has concluded that, under all of
the circumstances, it has serious doubt that Respondent did not personally receive the grievance
documents. In any event, the credible evidence plainly establishes that his secretary and business
manager did have such notice. This notice isimputed to Respondent. Moreover, MCR 2.612(B)
requires that Respondent not, in fact, have knowledge of the pendency of the proceedings. By his
own admission he was told by friends that Mr. Warnick had mentioned filing a grievance and that
ahearing on the same was upcoming. This put Respondent on notice of a proceeding which he did

not attempt to confirm with the Attorney Grievance Administrator or the Attorney Discipline Board.

Respondent has failed to sustain his burden of establishing good cause to set aside the

default. Therefore, his motion to set aside the default is denied.

1S/
Lawrence J. Emery, Chairperson

1S/
Patrick R. Hogan, Panelist
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STATE OF MICHIGAN
ATTORNEY DISCIPLINE BOARD

GRIEVANCE ADMINISTRATOR,
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Respondent.
/
OPINION

Issued by Attorney Discipline Board
Ingham County Hearing Panel #3

August 18, 1999
|. JURISDICTION AND PANEL PROCEEDINGS

Respondent, Lance A. Fertig, P27476 ("Fertig"), was licensed to practice law in the State of

Michigan on July 6, 1979. He is therefore subject to the jurisdiction of the Attorney Discipline

Board and the Supreme Court of the State of Michigan in matters of discipline for misconduct.

On or about September 30, 1997, an initial Formal Complaint [Case No. 97-246-GA] was

made against Fertig. That complaint contains seven (7) counts, summarized as follows":

1.

Count | allegesthat Fertig wasretained in 1994 to provide legal representation pertaining to
Complainant, Mr. Harvey Warnick's("Warnick") business, finances, and civil litigation; that
Fertig became a signer on Warnick's personal checking account; and that, contrary to his
duties as a fiduciary, Fertig misappropriated a total of $21,834 from the account over the
course of nine (9) months, in violation of MCR 9.104(1)-(4) and the Michigan Rules of
Professional Conduct ("MRPC") 1.15(a)-(c) and 8.4(a)-(c);

Count Il asserts that, contrary to Warnick's instructions, Fertig deposited nine (9) separate
checkstotaling $10,644.19issued to Warnick in connection with Warni ck'strucking business
and deposited them in either Fertig's general business account (one check) or his trust
account (eight checks); misappropriated the proceeds of the checks deposited into his
business account and failed to timely account for those checks deposited in the trust, all of
whichareallegedtoviolate MCR 9.104(1)-(4) and MRPC 1.2(a); 1.4(a) and (b); 1.15(a)-(c);
and 8.4(a)-(c);

It isaleged in Count Il that, being retained to handle Warnick's financial matters, Fertig

violated his duties by failing to pay Warnick's creditors with available funds; failing to
inform Warnick that creditors had not been paid; and falsely informing one creditor that

1



Warnick had filed bankruptcy proceedings. These acts or omissions are alleged to have
resulted in a negative credit report regarding Warnick, and Fertig is further alleged to have
failed to take necessary stepsto clear the adverse credit report. Violationsof MCR 9.104(1)-
(4) and MRPC 1.1(c); 1.2(a); 1.3; 1.4(a); and 8.4(a)-(c) are alleged in the Count;

4, Count 1V alleges that Fertig engaged in conduct involving dishonesty, fraud, deceit or
misrepresentation and knowingly made a fal se statement of fact to athird person regarding
the subject matter of the representation when he informed a creditor of Warnick in writing
that Warnick had filed for bankruptcy protection, with such conduct being alleged as
violating MCR 9.104(1)-(4); and MRPC 4.1 and 8.4(a)-(c);

5. Count V assertsthat Fertig breached duties owed Warnick in alitigation matter in which he
had been retained by failing to advise Warnick of the viability of the defenses asserted on his
behalf; assuring Warnick that thelitigation was "easily winnable"; and failing to explain the
litigation to the extent reasonably necessary to permit Warnick to make informed decisions
regarding it, all of which are alleged to be in violation of MCR 9.104(1)-(4); and MRPC
1.1(a)-(c); 1.2(a); 1.4(b); and 8.4(a) and (c);

6. Count VI allegesthat, even though he was granted an extension of timeto do so, Fertig failed

to timely answer the request for investigation underlying this matter, in violation of MCR
9.103(C); 9.104(1)-(4) and (7); 9.113(A); 9.113(B)(2); and MRPC 8.1(b); and 8.4(a) and (c);
and

7. In Count VI Fertigisalleged to havefailed to timely answer arequest for investigation filed
by asecond Complainant, Mr. J.C. Bowen, despite having been granted an extension of time
to do so, in violation of the same provisions as identified in Count V1.

On or about October 27, 1997, asecond Formal Complaint [Case No. 97-264-FA] wasfiled
against Fertig, aleging that he had failed to timely answer theformal complaint in Case No. 97-246-
GA. Consequently, it was asserted that he violated MCR 9.104(1)-(2), (4) and (7); MRPC 8.1(b)
and 8.4(a) and (¢).

Both complaints were consolidated for hearing on November 24, 1997. Following Fertig's
failureto appear at that time, adefault was entered on the complaints. Hearings upon Fertig'smotion
to set aside the default were held on January 9, March 5 and May 12, 1998. In an Opinion dated
July 29, 1998, this panel denied that motion.

Further hearings on the disciplinary phase of these proceedings were held on October 27,

1998, January 14 and April 16, 1999.



. SUMMARY OF EVIDENCE

The default of Fertig istreated as his admission of all well-pleaded allegations contained in

the complaints. American Central Corp v Stevens Van Lines, Inc, 103 Mich App 507, 512; 303

NW2d 234 (1981). This panel is mindful, however, that a default is not an admission of legal
conclusions unsupported by the factual allegations of a complaint, nor is it an admission that any

level of disciplineis appropriate. American Central, 103 Mich App at 512, 514.

Notwithstanding the default, evidence bearing upon the substance of the allegations of the
complaints, aswell as upon the discipline question, was presented by the parties. Inthisopinionthe
panel makes no attempt to discuss all of the evidence beforeit, but only that which is deemed most
important to the decision on discipline. The panel emphasizes, however, that it has considered all
the evidence in making the determinations presented in this opinion.

Warnick testified that he and Fertig had been friends since high school (10/27/98 Tr., p. 624).
In 1994, Warnick was just coming out of afailed franchise businessin Floridainvolving theleasing
of boats (Warnick, 10/27/98 Tr., pp. 549-50). Given the business failure, Warnick needed another
line of work and decided to pursue ajob asatruck driver (10/27/98 Tr., pp. 588, 608-09). He came
to Michigan to work with Roberts Express (10/27/98 Tr., pp. 588-589). At about that time, Warnick
took up residence in Owosso, Michigan with Mr. and Mrs. Fertig for afew months.

Warnick testified that, knowing he would be on the road for long stretches of time, he
requested Fertig to pay his bills out of a checking account established at Michigan National Bank
(20/27/98 Tr., pp. 611, 616-17, 625). The account was initially established with all or a portion of
$5,500 received by Warnick from Fertig (Warnick, 10/27/98 Tr., pp. 611, 613-14). Warnick
characterized the funds as a loan (10/27/98 Tr., pp. 588-610), while Fertig testified it was seed
money for thelir joint venture in the trucking business (Fertig, 4/16/99 Tr., pp. 19-20, 167).

The account was in Warnick's name only, with Fertig having signing authority (Warnick,
10/27/98 Tr., p. 611). Warnick testified that the account was to be replenished with payments he
received from Roberts Express (10/27/98 Tr., p. 612). According to Warnick, Fertig had no authority



to withdraw funds from the bank account except to pay Warnick's expenses (10/27/98 Tr., p. 581).
Fertig acknowledged that he did withdraw funds from the account to pay his own persona and
business expenses, but that such withdrawals were authorized (Fertig, 4/16/99 Tr., pp. 19, 134).
Fertig denied that the use of the account fundswaslimited to paying Warnick'sbills (Fertig, 4/16/99
Tr., pp. 19-20). Hetestified that the account was ajoint one and that the funds werefreely available
to him for use for any purpose he wanted (Fertig, 4/16/99 Tr., pp. 87, 134).

Fertig testified that Warnick had come to him as a friend to join him in a"joint venture'
(Fertig, 4/16/99 Tr., pp. 15-20). The venture would involve Warnick driving the truck and Fertig
taking careof businessrelated tothedriving (e.g., hiringandfiring of co-drivers, preparing necessary
documents, and paying hills) (Id.). To that end, Fertig said that he put the $5,500 into the joint
venture and performed some of the functions relating to the business, such as placing awant ad for
aco-driver (Fertig, 4/16/99 Tr., pp. 35-37). Warnick denied that there was any joint venture with
Fertig (Warnick, 10/27/98 Tr., p. 587).

There were no corporate, partnership or other documents prepared or signed evidencing a
joint venture or other business relationship between Warnick and Fertig (Fertig, 46/16/99 Tr., pp.
18, 127). A durable power of attorney was prepared by Fertig, however, which granted him powers
to act on Warnick's behaf (Warnick, 10/27/98 Tr., p. 621; Fertig, 4/16/99 Tr., pp. 21, 127).

As mentioned, Fertig did use the funds in the account for purposes unrelated to payment of
Warnick'sbills. Thisuse resulted in the allegations contained in Count | of Case No. 97-246-GA.
Fertigalsofailedto deposit Warnick'schecksfrom Roberts Expressinto the Michigan Nationa Bank
account in Warnick's name, but instead deposited oneinto his own business account and othersinto
histrust account. Those actions, and alack of accounting for them, resulted in Count |1 of Case No.
97-246-GA.

At about the same time that the Michigan National Bank checking account was established
inhisname, Warnick had Fertig representing him pertaining to the claimsof variouscreditorsarising

out of thefailed Floridabusiness (10/27/98 Tr., p. 621). Fertig acknowledged being in contact with



the creditors, but denied that he was doing so as alawyer for Warnick, except asto the claim of one
creditor, i.e., the "Manifest Group" (Fertig, 4/16/99 Tr., pp. 27-28, 51-52).

Exhibit 110 was admitted into evidence (10/27/98 Tr., pp. 558-561). The exhibit contains
letters Fertigwrotein 1994 to Warnick'screditorsin Florida (Fertig, 4/16/99 Tr., p. 148). Theletters
state that Fertig's office was representing Warnick and was in the process of preparing a Chapter 7
bankruptcy petition for him (Fertig, 4/16/99 Tr., pp. 148-149). These letters (and other evidence)
bear on the dlegations of Counts |11 and IV of Case No. 97-246-GA, as does Fertig's failure to pay
some of Warnick'screditorsout of the account, and hisadmitted writing of insufficient funds checks
(Fertig, 4/16/99 Tr., pp. 51, 170).

Other evidence bearing upon the allegations of misconduct in Case No. 97-246-GA wasalso
presented, and some of it will be discussed in connection with the issue of discipline. Addressed
first is the evidence offered in aggravation.

M. AGGRAVATION

Petitioner advances the following as aggravating factors (Counsel's Argument, 4/16/99 Tr.,
pp. 193, 199-203):
A. Fertig's friendship with Warnick;
Prior discipline of Fertig;
Dishonest or selfish motive on the part of Fertig;
A pattern of misconduct;

Submission of false evidence and fal se statements in this proceeding by Fertig;

mm o o0 W

Fertig's refusal to acknowledge the wrongful nature of his conduct; and
G. The vulnerability of Warnick because hisjob asatruck driver often required him to
be out-of-state for significant lengths of time.

A. Prior Friendship

The panel agrees with Petitioner that the prior friendship between Fertig and Warnick isan

aggravatingfactor. Fertigtestified extensively regardingthehistory of thefriendship (Fertig, 4/16/99



Tr., pp. 203-215), apparently in an effort to explain his actions pertaining to Warnick's checking
account.

When Warnick moved from Floridato Michigan, he took ajob asatruck driver for Roberts
Express. The testimony is consistent that he wanted Fertig to have access to his checking account
due to the fact that he would be on the road for substantial lengths of time. The purpose of the
access was in dispute.

Fertig described the account as a"joint account”, out of which either he or Warnick could
freely draw funds. According to Fertig, the account was established to hold funds and pay billsfor
his and Warnick's "joint venture"; i.e., the trucking business. The parties agree that Fertig did
advance $5,500 in 1994 to help Warnick get started in the business.

More than once in his testimony, Fertig described the arrangement with Warnick as being
"loosey goosey." (Fertig, 4/16/99 Tr., p. 50). He used the fundsin the account for his own business
and personal needs, as well as those associated with Warnick's trucking needs (Fertig, 4/16/99 Tr.,
pp. 87-88). Fertigjustified his use of the funds because of the "joint venture", pointing also to the
fact that Warnick had granted him power of attorney (Fertig, 4/16/99 Tr., pp. 21-22, 27).

The power of attorney granted to Fertig was prepared by him.? It was admitted into evidence
as Exhibit | (5/12/98 Tr., p. 405). It offers no support for his testimony that Warnick knew about,
and authorized, hisindiscriminate use of the fundsin Warnick's checking account (See, e.g., Fertig
testimony, 4/16/99 Tr., pp. 133-34). The power of attorney iscompletein what it did permit, but it
isalso clear and unambiguous in what it did not, Exhibit I, p. 5:

RESTRICTIONS ON AGENT'S POWERS

* * %

My agent cannot divert my assetsto himself/ herself, his’her creditors
of hig’her estate (sic).

* * %

My agent isafiduciary; possession (sic) no general or limited power
of appointment.



Thepanel findsthat thefundsin the checking account were Warnick's; therewas no authority
given Fertig verbaly or in writing to use the funds in the account for his own business or personal
purposes;® and there was no "joint venture".

Fertig denied ever having an attorney-client relationship with Warnick, except pertaining to
one matter referred to in therecord asthe "Manifest Group” litigation. Fertig took that tact in what
appearsto the panel in part to have been an effort to avoid a conclusion that he had plainly violated
MRPC 1.15(c) relating to providing timely accountings. If that was the strategy, it was grossly ill-
conceived.

First, the requirements of MRPC 1.15 apply to lawyers holding client and nonclient funds
or property; the lawyer actsin afiduciary capacity in either case. Formal Ethics Opinion R-7 reads
in part:

Client and Third Party Property Protected. MRPC 1.15 is intended
to protect client funds as well as nonclient property in the possession
of the lawyer, Schwartz v Cummins, ADB 159-88, 12/5/88,
settlement check must be placed in trust account; Schwartz v Davey,
ADB 27-88, 44-88, 12/6/88, funds held asafiduciary must be placed
in trust account; Grievance Administrator v House, ADB 219-87,

247-87, 6/28/89, lawyers serving astrustees or other fiduciaries must
abide by trust account prescriptions.

* * %

No Personal Useof Trust Account. Thelawyer trust account may not
beused asadepository for thelawyer'sbusiness or personal property,
Cl-477; Schwartz v Scott, ADB #DP178-85, 2/8/88 (using trust
account as business account to avoid IRS attachment of firm assets
for back taxes results in three-year suspension) or as a substitute for
an operating account. Funds of the lawyer or law firm must be
segregated from client funds. A lawyer may not deposit personal
funds into the lawyer trust account for any reason.

* * %

Commingling. Failure to keep client funds and third party funds
separate from the funds of the lawyer and the law firm is
commingling and misconduct in violation of MRPC 1.15(a). In the
Matter of Reibel, ADB #DP141/80, 7/29/81, 90-day suspension for
failing to segregate funds of the client; Schwartz v Hunter, ADB
#DP197/84, 176/85, 1/30/87, 2-year suspension for failing to
segregate and for converting third party funds. Seeaso, 94 ALR 3d
846 (1979).




Second, it is clear to this panel that Warnick was in fact aclient of Fertig and that Fertig's
denial of that relationship on matters other than the Manifest Group litigation was false.

Exhibit 110 containsaseriesof |ettersfrom Fertig to creditors of Warnick, and histestimony
regarding those |l etters appearsin the 4/16/99 transcript, pp. 148-156. Despitethefact that theletters
are on Fertig's office |l etterhead and contain statements to creditors such as, "[p]lease note that this
office is currently representing Warnick . . . and [we] are in the process of preparing a Chapter 7
bankruptcy petition . . .", during the hearings before this panel Fertig denied representing Warnick
asalawyer. Fertigtestified variously that his office, not he, was representing Warnick; that he was
representing Warnick asafriend, and he just happened to be an attorney who had an office; and that
he wrote the letters to get creditors off Warnick's "back and | wanted to do what was necessary."
(4/16/99 Tr., pp. 150, 152, 154). During thistestimony, Fertig volunteered that he was not "trying
to be disingenuous” (4/19/99 Tr., p. 154).

Thispanel findsthat contrary to hisprotestation, Fertigwasbeing disingenuous. Itisstriking
that Fertig apparently believes that a lawyer is free to choose in his own mind in what capacity,
friend or lawyer, he will act and that such a choice is binding on all others, despite plain written
representations to the contrary.

Warnick came to Fertig because he was afriend and alawyer. He trusted Fertig to handle
his affairs and pay his bills out of his sole--not joint--account.* This panel finds that Warnick did
not give permission to Fertig to use the funds in the account for any purpose Fertig wished.

The friendship between Fertig and Warnick is an aggravating factor. It cannot be employed
by Fertig to somehow diminish the scope or quality of the duties owed Warnick, or the discipline
imposed for violation of those duties. The evidence shows that Fertig used his friendship with
Warnick as a ready-made excuse for blatant violation of his duties as afiduciary and lawyer.

B. Prior Discipline

Evidence of prior misconduct was admitted. Exhibits 101-108 show that Fertig was
previously admonished six times and reprimanded twice.

Exhibit 101 contains an Opinion and an Order of Reprimand entered in 1989 by an Oakland



County hearing panel. That panel concluded that, without the knowledge or authority of opposing
counsel, Fertig changed the terms of ajudgment of divorce and had it entered by the court. This
panel considers the misconduct involved in that case to be serious, and the relatively modest
discipline imposed perhaps sent the wrong message to Fertig about the importance of complying
with the Rules of Professional Conduct.

In 1992, an admonishment was issued for Fertig's failure to obtain a written contingent fee
agreement (Exhibit 103), while another issued in May of 1994 was based on hisfailureto appear for
apretrial hearing and for attempting to charge his client an excessive fee (Exhibit 104). A second
admonishment in 1994 was based upon Fertig's continued attempt to resolve or settle his client's
worker's compensation claim after being discharged (Exhibit 105).

Fertig's second reprimand came in October 1995, for failure to timely answer a Request for
Investigation. Itisnoteworthy that the reprimand wasissued by the Attorney Discipline Board upon
an appeal by Fertig of a hearing panel's order suspending his license to practice for sixty (60) days
(Exhibit 102).

In 1997 an admonishment was issued to Fertig for failing to provide a timely accounting
regarding advanced costs received from, and a refund owed to, a client (Exhibit 106). His latest
admonishment was in 1998 for receiving a twenty-five percent (25%) contingency fee in a social
security case without receiving prior approval of the Social Security Administration; not reducing
the contingency fee agreement to writing; and failing to timely surrender the client'sfilerelating to
an insurance claim.

Thisrecord of prior discipline isan aggravating factor. This panel has concluded from his
disciplinary history that Fertig takes significant latitude with his professional responsibilities, and
has accepted prior discipline with little resolve to improve his professional conduct.

C. Dishonest or Selfish Motive

The panel finds that, in using the funds from Warnick's account, it is plain that Fertig had a

dishonest or selfish motive, and thisis an aggravating factor.



D. Pattern of Misconduct

Theviolations of the Rules of Professional Conduct in this case might be said to be apattern,
or to present multiple offenses. Characterized as either, they are considered in aggravation. ABA
Standards for Imposing Lawyer Sanctions, p. 49, (Feb. 1986).

Count | of the complaint in Case No. 97-246-GA sets out over 100 separate unauthorized
checksdrawn by Fertig on Warnick's account from June 10, 1994 to March 15, 1995, inclusive. See
also, that portion of Petitioner's Exhibit 164 labeled "Report [11". The amounts of the checksranged
from under $10.00 to over $1,100.00, and totaled $21,834.00. Moreover, as alleged in Count 11 of
the same complaint, nine checksissued to Warnick from Roberts Expresswerenot deposited directly
into hisaccount at Michigan National Bank, but diverted either to Fertig's business account or to his
trust account.

Fertig'srepeated use, commingling and diversion of thefundswascontrary to theinstructions
of Warnick, and in violation of hisfiduciary duty as alawyer and his contractual duties under the
durable power of attorney.

E. Submission of False Evidence and Statements

Petitioner arguesthat Fertig's secretary fal sely testified in the sessionsdevoted to hearing the
Motion to Set Aside the Default, and that Fertig "knew what was going on" (4/18/99 Tr., p. 202).
This panel did concludein its July 29, 1998 Opinion With Regard to Motion to Set Aside Default
that the secretary did not testify truthfully, but did not conclude that Fertig was aware of that fact.
We will not revisit that issue at this point.

Thepanel unhesitatingly determines, however, that Fertig'stestimony during thedisciplinary
phase was peppered with episodes of alack of candor bordering on deceitfulness. Three areas of
testimony provide examples.

Fertig insisted time and again that an attorney-client relationship had not been established
with Warnick, while at the same time acknowledging authorship of letters to creditors saying that
there was such arelationship.

Further, Fertig relied on the durable power of attorney (Exhibit I) as providing him with the
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authority to use the fundsin Warnick's sole checking account for his own purposes but, in doing so,
he deliberately ignored the language in it which clearly prohibits such behavior.

Finally, Fertig repeatedly described himself as being in a "joint venture" with Warnick
pertaining to thelatter'swork with Roberts Express. This panel findsthat testimony to be fabricated
and believes Warnick's statements that there was never any joint venture agreement (Warnick,
10/27/98 Tr., p. 587; Exhibit 167).

This panel believes that the denial of the existence of an attorney-client relationship was a
strategy developed by Fertig despite having no basisin fact. We have concluded that the strategy
was used by Fertig so that he could advance his "joint venture" fabrication without potentially
running afoul of MRPC 1.8(a), which prohibits alawyer from entering into a business transaction
with a client unless, among other requirements, the transaction and terms are fully disclosed in
writing to the client. It was undisputed in this case that there was no writing whatever stating the
terms of any purported "joint venture".

F. Refusa to Acknowledge Misconduct

Other than characterizing hisactionsasfalling within a"loosey goosey" arrangement, Fertig
never acknowledged that any of his conduct was wrongful. A lawyer's refusal to recognize the
wrongful nature of his or her conduct may be considered in aggravation, ABA Standards for
Imposing Lawyer Sanctions, p. 49, (Feb. 1986).

G. Warnick's Vulnerability

It was argued that Warnick was vulnerable due to hisjob as atruck driver requiring him to
be ontheroad for extended time periods. Thispanel ispersuaded that Warnick's extended absences,
coupled with thetrust Warnick placed in Fertig to perform the functions requested of him asafriend
and lawyer, did result in Warnick's heightened vulnerability to Fertig's misconduct. Where Fertig
takes advantage of a person's vulnerability, that conduct should be taken into account as an

aggravating factor, ABA Standards for Imposing Lawyer Sanctions, p. 49, (Feb. 1986).
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H. Substantial Experiencein the Practice of Law

Although not specifically advanced by counsel for the Petitioner, this panel determines that
Fertig's substantial experience in the practice of law is an aggravating factor. ABA Standards on
Imposing Lawyer Sanctions, p. 49, (Feb. 1986).

At the time of the events giving rise to this case, Fertig had been amember of the State Bar
of Michigan for approximately 16 years. July of this year marked his 20th anniversary.

Given the years Fertig has been a lawyer and the number of disciplinary actions he has
suffered, thereislittle excusefor what occurred inthiscase. Unlessdeliberately indifferent to basic
rules of professional conduct, every lawyer of Fertig's experience should know that a client or third
party's funds or property coming into alawyer's hands must be kept separate from the lawyer's own
funds or property. Further, every lawyer of Fertig's experience knows that timely accounting for
funds or property received must be made. It is not the client or third party's duty to make the
accounting.

The accounting provided by Fertig was introduced as Exhibit 150, prepared by him shortly
before, and in preparation for, the April 16, 1999 hearing (Fertig, 4/16/99 Tr., pp. 108-109). The
panel has reviewed the accounting, and finds that it is based largely on information supplied and
records maintained by Warnick, not Fertig. Fertig's contribution to the accounting is to argue that
Warnick's figures disclose "an alleged deficiency" owed by Fertig to Warnick of $8,362.88 (see p.
2 of Exhibit 150). Fertigthen goeson to adjust that alleged deficiency by giving himself credit for
other items (see p. 3 of Exhibit 150). For instance, one credit Fertig would give himself is for a
$4,000 check from his trust account made payable to and cashed by Warnick in May of 1994
(Exhibit 126).

It appears that the accounting evidenced by Exhibit 150 isthe first time Fertig ever claimed
acredit based upon the $4,000 check against any deficiency he owed Warnick for the unauthorized
use of Warnick's funds,®> and it is troubling that this purported $4,000 "loan" to Warnick came
directly from Fertig's trust account. Aside from Fertig's assertion that the funds were his, there was

no evidence of that fact.® Thus, it would be difficult to know whether the funds had been earned and
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were payable to Fertig and, without taking the step of paying himself the funds, he loaned them
directly to Warnick.

The point to be made is that questions regarding the use of trust funds cannot blithely be
answered, as was argued on Fertig's behalf in closing argument, that (4/16/99 Tr., p. 210-211):

Money goes into the trust account, money comes out of the trust account.

Commingled? Someof it'sHarvey's[Warnick] money, someof itisLance's[Fertig].

It should go into thejoint account and it does. Asamatter of fact, more goesinto the

joint account than came into the trust account and more goes into the joint account

and out for Harvey's benefit than came into the general account.

The argument is similar to the testimony made by Fertig (see endnote 6). An attorney must
be ableto account for trust account monies. Fertigtestified that he puts hisown money into histrust
account for a "rainy day" and does not necessarily move it to his business account when earned
because, at that point, "it'staxable". If he, in fact, wrote a check for $4,000 of hisfundsin histrust
account to Mr. Warnick, was he thereby making a loan of "his' funds while at the same time
avoiding paying taxes on the amount loaned? Because questions like these can be asked, complete
and accurate accountings of trust funds must be made. An attorney of Fertig's experience knew or
should have known that his manner of dealing with and accounting for Warnick's money blatantly
violated rules of professional conduct.

V. MITIGATION

The panel views some of the evidence in mitigation to apply to most or all counts of the
complaint. Theevidenceincluded charitableand volunteer work performed by Fertig, probonolegal
servicesheprovided, marital problemsheexperienced, and hiscloseand nurturing relationship with
his children. Each of these areasis considered.

Much testimony and a number of exhibits were offered pertaining to the charitable and
volunteer work of Fertig. Hetestified that since 1990 he has taught Hebrew classes and tutored in
that subject, and now teachesthree times aweek (1/14/99 Tr., pp. 167-169). Currently he gets paid
a "not substantial" amount for his efforts, but he began as a volunteer. Indeed, he has received

awards in that capacity (1/14/99 Tr., p. 169). In addition to teaching, Fertig is involved in other

Templeactivitiesincluding planning for youth groups, theinstallation of computers, and committee
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work to assist AIDS victims (1/14/99 Tr., pp. 170-71).

Fertig has been involved in many other civic activities, such as community actors
organizations, conservation clubs, assisting the homeless and drug addicts, and D.A.R.E. (1/14/99
Tr., pp. 171-194). The Reverend Rodney Reinhart, an Episcopa priest, corroborated Fertig's
volunteer and charitable efforts in some areas (1/14/99 Tr., pp. 39-65).

Closely connected to the volunteer work done by Fertig isthe pro bono legal serviceshe has
provided. Rev. Reinhart testified to such work (1/14/99 Tr., pp. 45-46), asdid many other witnesses
who testified either in person or by affidavit.

The panel finds that Fertig indeed has given of histime and effortsto individuas or groups
in need of assistance. While such activities are praiseworthy, and are considered by this panel as
having amitigating effect, that effect isminimal. Charitable efforts by an attorney do not justify or
excuse violations of the rules of the profession and they are not a substitute for compliance with
those rules.

A number of clients of Fertig testified in person or by affidavit of their satisfaction with his
legal work. Mr. Steven Jahner, the manager of Capital City Comics and Books in Lansing,
Michigan, testified that Fertig was one of the store's "top echelon customers' because of the amount
of money he spent at the store (1/14/99 Tr., p. 28). He also testified that Fertig did legal work for
him and the store on some matters and that they were very satisfied with his services (1/14/99 Tr.,
pp. 13-16). Rev. Reinhart testified about the successful effort Fertig put into employment litigation
involving afriend (1/14/99 Tr., pp. 41-43). Similar testimony of the satisfactory nature of Fertig's
legal work was given by other clients and persons familiar with that work. All of the testimony
pertainingto Fertig's satisfactory work in particular matters has been taken into account by thispanel
in determining the discipline imposed.

Fertig offered testimony of marital difficulties which affected his practice (1/14/99 Tr., pp.
196-199). He said the marriage was a " constant battl€" since about 1990, and that hiswife left him
on September 16, 1996 (1/14/99 Tr., pp. 196-199). The precise impact these difficultieshad on his

practice, or how they contributed to the conduct complained of in this case, was never explained.
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Nevertheless, the panel has taken the difficulties into account as a mitigating fact.’

Fertig and other witnesses testified about his relationship with his daughters. Heis very
involved with their lives, and the panel is convinced that he makes much effort to be agood father.
This panel is of the view that Fertig's love and caring for his children should be taken into account
in determining the appropriate discipline.

A mitigating factor relevant to Countsl and 11 of the Complaintin CaseNo. 97-246-GA, each
alleging misappropriation or commingling of funds, is that restitution was made. The evidence
showsthat Fertig started misappropriating or commingling funds of Warnick in about June of 1994.
After discovering Fertig's conduct, Warnick and his wife, Rachelle Anne DeMunck-Warnick, had
ameeting with Fertigin March, 1995 (Warnick, 10/27/98 Tr., pp. 568-569). At that time Fertig and
the Warnicks identified the unauthorized expenditures made from Warnick's account over which
Fertig had control (see, Exhibit 109), and Fertig agreed to repayment.

It isundisputed that Fertig did repay asubstantial portion of the amount he took for hisown
purposes from Warnick's account. A dispute arose in late 1995 about the amount remaining owed
at that time and Warnick and Fertig debated theissuein theletters admitted as Exhibits 154-158 and
165-169. During the hearings, Warnick testified that his accounting showed $2,100 to $2,200
remained owing, but there remained an issue asto any credit which might be due Fertig for unpaid
rent for the time Warnick stayed with Fertig a his homein 1994 and 1995 (Warnick, 10/27/98 Tr.,
pp. 571-572). Therewasaso aquestion asto unpaid attorney fees due Fertig for the Manifest Group
litigation (Id.), as well as any credit for the $4,000 check written from Fertig's trust account,
discussed above.

Timely good faith effort to make restitution is a mitigating factor, but forced or compelled
restitution isneither mitigating nor aggravating, ABA Standardson Imposing Lawyer Sanctions, pp.
50-51, (Feb. 1986). It isundisputed in this case that Fertig did agree to repay the funds wrongfully
withdrawn from Warnick's account. Disputes later arose between Fertig and Warnick over the
timeliness of the repayment, and the amount (if any) still owed.

Upon reflection, this panel has determined that Fertig did initially make a good faith effort

at repayment. That fact is taken in mitigation.
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V. LEVEL OF DISCIPLINE

Petitioner has requested that this panel impose a 3-5 year suspension or order revocation of
Fertig's license to practice law in Michigan (4/16/99 Tr., p. 203). Fertig is characterized by his
counsel as being a "good guy" who "shouldn't be subjected to serious discipline in this matter"
(4/16/99 Tr., p. 217).

Thereismuch precedent for the proposition that discipline ranging from a3-year suspension

to disbarment is appropriate in cases involving misappropriation. See, Grievance Administrator v

Meden, ADB 92-106-GA (1996), and cases cited therein. According to the 1998 Joint Annual
Report of the Attorney Discipline Board and the Attorney Grievance Commission, eleven (11) of
the eighteen (18) discipline ordersinvol ving misappropriation or commingling of client fundswere
for disbarment.

All of the violations found in this case are serious. Having taken into consideration all the
facts and circumstances of this case, the panel orders that Fertig's license to practice law be
suspended for a period of four (4) years. No order of restitution is made because Warnick denied
wanting it and it appearsthat all funds misappropriated were paid back either with money or by rent
credits. Itisordered, however, that Fertig pay Warnick the amount of One Thousand Four Hundred
and 00/100 Dollars ($1,400.00) to reimburse him for lost work and costs relating to the hearing of
November 24, 1997, which Fertig failed to attend.

1S/
Law ence J. Enery, Chairperson

IS
Patrick R Hogan

[ SUMVARY CF PRI CR M SCONDUCT AND COSTS ASSESSED OM TTED|
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ENDNOTES

The text of all Mchigan Court Rules cited in this Opinion are

guot ed bel ow.

MCR 9. 103(C) provi des:

(C Duty to Assist Admnistrator. An attorney shal
assi st the adm nistrator in the investigation,
prosecuti on, and disposition of a request for
investigation or conplaint filed with or by the
adm ni strator.

MCR 9. 104(1)-(4), (7) provide:

The followng acts or omssions by an attorney,
individually or in concert with another person, are
m sconduct and grounds for discipline, whether or not
occurring in the course of an attorney-client
rel ati onshi p:

(1) conduct prejudicial to the proper adm ni stration of
justice;

(2) conduct that exposes the |egal profession or the
courts to obl oquy, contenpt, censure, or reproach;

(3) conduct that is <contrary to justice, ethics,
honesty, or good noral s;

(4) conduct that violates the standards or rules of
pr of essi onal responsi bility adopted by t he Suprene Court;

* * %

(7) failure to answer a request for investigation or
conplaint in conformty wth MCR 9.113 and 9.115(D);

MCR 9. 113(A) and (B)(2) provide:

(A) Answer. Wthin 21 days after being served with a
request for investigation under MCR 9.112(C) (1)(b), the
respondent shall file with the adm nistrator a signed,
witten answer in duplicate fully and fairly disclosing
all the facts and circunstances pertaining to the all eged
m sconduct. The adm nistrator may allow further tinme to
answer. M srepresentation in the answer is grounds for
discipline. The adm nistrator shall provide a copy of
t he answer and any supporting docunents to the person who
filed the request for investigation wunless the
adm ni strator determnes that there is cause for not
di scl osing sone or all of the docunents.

(B) Refusal or Failure to Answer.
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* * *

(2) The failure of a respondent to answer within the tine
permtted is msconduct. See MCR 9.104(7).

Al'l M chigan Rul es of Professional Conducted cited in this opinion
are quot ed bel ow.

MRPC 1.1(c) provides:

A lawyer shall provide conpetent representation to a
client. A lawer shall not:

* * *

(c) neglect a legal natter entrusted to the | awer.
MRPC 1. 2(a) provides:

(a) Alawyer shall seek the |l awful objectives of a client
t hrough reasonably avail able nmeans permtted by | aw and
t hese rul es. A lawer does not violate this rule by
accedi ng to reasonabl e requests of opposi ng counsel that
do not prejudice the rights of the client, by being
punctual in fulfilling all professional conmtnents, or
by avoi ding offensive tactics. A lawer shall abide by
a client's decision whether to accept an offer of
settlenment or mediation evaluation of a matter. In a
crimnal case, the lawer shall abide by the client's
decision, after <consultation with the lawer, wth
respect to a plea to be entered, whether to waive jury
trial, and whether the «client wll testify. In
representing a client, a | awer my, where perm ssible,
exerci se professional judgnent to waive or fail to assert
a right or position of the client.

MRPC 1.3 provides:

A lawer shall act wth reasonable diligence and
pronptness in representing a client.

MRPC 1.4(a) and (b) provide:

(a) A lawyer shall keep a client reasonably infornmed
about the status of a matter and conply pronptly with
reasonable requests for information. A |awer shall
notify the client pronptly of all settlenent offers

medi ati on eval uati ons, and proposed pl ea bargai ns.

(b) A lawer shall explain a matter to the extent

reasonably necessary to permt the client to nake
i nfornmed deci sions regarding the representation.
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MRPC

MRPC

1.8 provides:

(a) Alawer shall not enter into a business transaction
with a client or knowingly acquire an ownershinp,
possessory, security, or other pecuniary interest adverse
to a client unless:

(1) the transaction and terns on which the |awer
acquired the interest are fair and reasonable to the
client and are fully disclosed and transmtted inwiting
to the client in a manner that can be reasonably
understood by the client;

(2) the client is given a reasonabl e opportunity to
seek the advice of independent counsel in the
transaction; and

(3) the client consents in witing thereto.
1.15(a)-(c) provides:

(a) A lawer shall hold property of clients or third
persons that is in a |lawer's possession in connection
with a representation separate from the lawer's own
property. Al funds of the client paid to a | awer or
law firm other than advances for costs and expenses,
shal | be deposited in an interest-bearing account in one
or nore identifiable banks, savings and | oan
associ ations, or credit unions maintained in the state in
which the |aw office is situated, and no funds bel ongi ng
to the awer or the law firmshall be deposited therein
except as provided inthis rule. Oher property shall be
identified as such and appropriately safeguarded.
Conmpl ete records of such account funds and ot her property
shal | be kept by the | awyer and shall be preserved for a
period of five years after termnation of the
representati on.

(b) Upon receiving funds or other property in which a
client or third person has an interest, a |awer shal

pronptly notify the client or third person. Except as
stated in this rule or otherwi se permtted by |law or by
agreenent with the client, a lawer shall pronptly
deliver to the client or third person any funds or other
property that the client or third person is entitled to
recei ve and, upon request by the client or third person,

shal | pronptly render a full accounting regarding such

property.

(c) Wen in the course of representation a lawer is in
possession of property in which both the |awer and
anot her person claim interests, the property shall be
kept separate by the | awyer until there is an accounting
and severance of their interests. |[If a dispute arises
concerning their respective interests, the portion in
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MRPC

MRPC

MRPC

di spute shall be kept separate by the |awer until the
di spute is resol ved.

4.1 provides:

In the course of representing a client, a |lawer shall
not know ngly make a fal se statenent of material fact or
law to a third person

8.1(b) provides:

An applicant for adm ssion to the bar, or a lawer in
connection with a bar admssion application or in
connection with a disciplinary matter, shall not:

* * *

(b) fail to disclose a fact necessary to correct a
m sappr ehensi on known by the person to have arisen in the
matter, or knowingly fail to respond to a | awful denand
for information from an admissions or disciplinary
authority, except that this rule does not require
di scl osure of information protected by Rule 1.6.

8.4(a)-(c) provides:
It is professional m sconduct for a | awer to:

(a) violate or attenpt to violate the rules of
Pr of essi onal Conduct, know ngly assi st or induce anot her
to do so, or do so through the acts of another;

(b) engage in conduct involving dishonesty, fraud,
deceit, m srepresentation, or violation of the crim nal
| aw, where such conduct reflects adversely on the
| awyer's honesty, trustworthiness, or fitness as a

| awyer ;

(c) engage in conduct that 1is prejudicial to the
adm ni stration of justice;

There was a dispute in the testinony regarding if it was
Warnick or Fertig who suggested and prepared the power of
attorney (Fertig, 4/16/99 Tr., pp. 20-22; Warnick, 10/27/98
Tr., pp. 631-633). This panel finds that the docunment was
suggested and prepared by Fertig.

M. Warnick did testify that M. Fertig could take noney out
of the account as it was available to pay back the $5,500 he
| oaned to M. Warnick (Warni ck, 10/27/98 Tr., pp. 616-617) and
to pay himrent for Warnick's staying at the Fertigs' house.
That cannot justify the withdrawal of as nmuch as M. Fertig
did, or the indiscrimnate use of Warnick's funds.
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The fact that Fertig has signing authority on Wrnick's
checki ng account could, as a legal matter, qualify the account
as a "joint account” under sone definitions. For instance, for
pur poses of the Statutory Joint Account Act, a "joint account™
nmeans a deposit account "in which two or nore persons have an
interest, either by way of ownership or right of w thdrawal".
MCL 487.713(b); MSA 23.295(3)(b). While Fertig's signing
authority gave him a right to withdraw funds, he had no
ownership interest in the funds. This panel's finding that
the account was not a joint one relates to the ownership
interest, not the right of wthdrawal.

Admtted as Exhibits 154-158 and 165-169 are a series of
| etters exchanged between Warnick and Fertig fromlate 1995
and into 1996. In letters sent by him Fertig never nentions
a "credit" due him for the $4,000 check, although he does
identify other credits he believes should be granted.

Sonme of Fertig' s testinmony on the question, and the use to
which he puts his trust account, appears in the 4/16/99
Transcript, pp. 171-175:

Q (By M. Vella): You ve testified that there
was noney in a client trust account and you
wer e--you used an exhibit showi ng that at one
tine it was $17,000 and a nmonth earlier it
was, | don't know, 15, 000.

You said that was all your noney?

A (M. Fertig): It's not a client trust
account . It's |abeled Lance Fertig trust
account. That's a trust account | set up to
hold nmoney that | haven't earned yet. The
client pays a fee, | earn it and | draw it
out .

Q That's a client trust account, an |IQLTA
account ?

A. | don't think so. | could be wong. [|I'm
not expert.

Q You have a business account and a trust
account, correct?

A. That's correct.

Q kay. When do you put noney in your
busi ness account versus your trust account?

A. If | earned the fee conpletely, it goes
into the general account. |If | drawit out of
t he general account--sonme of ny practices are
probably not up to specs but | try to keep
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t hem there. But | put things in the trust
account wuntil | earn them but | also was
t ol d- -

Q And then when you earn themyou pull them
out and put themin your business account, do
you not or do you not (sic)?

A. Sometines | don't because | was told--and
| was referring to Larry Fow er who hel ped get
me admitted to the bar--and he said you can
put noney in trust but until it cones out,
it's not earned incone so keep it in there
So | do that.

Q How can you be certain that the $4, 000
that you paid to M. Warnick from your trust
account was not sone client's nobney or a
portion thereof?

A. Because | am

Q How?

A Si mpl e. | don't have any grievances on
t hat . And second, | know that it was ny
noney.

Q How do you know it was your noney?

A. | guess | can tell you I know.
Q How?
A. | knewat the time it was. | probably was

anticipating noney to be given to himbut it
was ny noney.

Q Wiy did you have your noney sitting in
t hat account ?

A Because until it cones out, it's not
ear ned i ncone.

* * *

Q But once it becones your incone, you're
supposed to renmpve it and put it into your
busi ness account, right?

A. No. | don't think there's any rule that
says that.

Q There are ethics opinions that say you
must do that. You're not allowed to |eave
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earned inconme in your client trust account.
Are you aware of that?

A. No, |' m not.

Q Al the thousands of dollars that you
removed from your trust account over the |ast
year to two years to reinburse M. Wrnick,
how do you know that any of those nonies were
not client nonies?

A Because | was careful at the tine to make
sure it wasn't.

Q How were you careful at the tinme to nmake
sure it wasn't?

A. | checked. | nmde sure it was ny noney.
| didn't touch client's noney.

Q How did you nmake sure it was your noney as
opposed to a client's noney?

A. | would |Iook at the balance, | would see
if there was any client's noney that was
out standi ng or anything that woul d be used.

What ever--1 don't renenber exactly what | did
four or five years ago but, rest assured, it
was ny noney.

* * *

Q What kind of noney do you put in your
client trust account?

A Well, if it's a settlenent, before we
distribute the noney to the clients, we put it
into the trust account with their perm ssion
and know edge or agreenent by retainer or |
put in unearned fees. But sonetines | put
noney into the trust account, again, sonething
that Larry Fowl er taught ne, just to have a
buffer in case you need extra noney. Just
throwit in there.

Q Some of your own noney?
Yes.
From your busi ness account?

From wherever it would conme in from

O >» O >

Wy woul d you need a buffer?
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A Because sonetinmes--you're not in private
practice but in private practice sonetines
clients don't showup all the time so you want
to have a buffer so you can pay your bills. |
al ways have a buffer.

Q You would pay your bills out of your
client trust account?

A. No. But | would have nmy own noney sitting
in the trust account so in case of a rainy day
| could transfer it out and pay bills.

Q Wiy don't you |eave that noney in your
busi ness account for a rainy day?

Because if | put it in my business account,
it's taxable. It's considered a benefit from
it.

Q Is that why you' re supposed to renove

earned inconme from your client trust account
to your business account?

A | don't know. | haven't seen that
opi nion. You mght be right.

Q So, in other words, you're defrauding the
government by leaving noney in the client
trust account |onger than you should so you
could avoid tax on it?

A No, | don't think so. That's not what |
was told.

Q " m not asking what you were told. l's
t hat what you're doing?

A "' m not defraudi ng anybody. And 1've
al ready--the IRS knows where | am If they
t hought there was a problem they would have
dealt with me as they did.

* * *

Q Well, you were naking paynents to M.
Warnick on a regular basis for about a two-
year period of tinme, right?

A Not all out of trust, no. Sone of it was
out of trust, sone of it wasn't.

M. Fertig denied any alcohol, drug or financial problens

(4/16/99 Tr., p. 168). He did acknow edge having filed a
Chapter 13 bankruptcy, but denied that he had any nmjor
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financial difficulties. W find the denial relating to
financial difficulties troublesone. The Chapter 13 was
initially pronpted by the I RS sei zure of $5,000 to $6, 000 from
Fertig's "general account"” (Fertig, 4/16/99 Tr., pp. 103-106;
161-162). He had not paid sone or all of the FICA and FUTA
taxes for sone years prior to the June, 1996 seizure. The IRS
clained a lien in the amount of $250, 000, but Fertig testified
that it was |later acknow edged he only owed $39,000 to
$55, 000. Whatever the nunber, a failure to pay taxes would
seemto be an obvious indication of financial difficulties,
which can be considered in mtigation. Gri evance
Adm ni strator v Welkers, ADB 97-214-GA (1998). It was not
asserted as a mtigating factor in this case, however, and
wi |l not be considered as one.
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