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In a formal conplaint filed on March 24, 1995, respondent was
charged with alleged m sconduct first reported to the Attorney
Gri evance Comm ssion on Septenber 18, 1991. Respondent filed a
notion to dism ss based on delay in prosecution, and the panel
granted the notion. W reverse the panel's order of dism ssal and
remand this matter for hearing.

Respondent allegedly represented the plaintiff in a personal
injury action filed in the Wayne County Circuit Court on Novenber
13, 1990. Following the voluntary dism ssal of the circuit court
conpl ai nt by respondent (on Decenber 17, 1990), the client appeared
t hrough new counsel and noved to set aside the circuit court's
order of dism ssal. The defendant objected, and the circuit judge
conducted an evidentiary hearing at which respondent, his client,
representatives of defendant's insurance carrier, and a docunent
exam ner testified.

In a letter dated Septenber 18, 1991, and received by the
Attorney Gievance Commission on the followi ng day, the circuit
j udge st at ed:

On Septenber 5, 1991, | ruled from the Bench
that M. Cark settled the case for $15, 000. 00
wi thout his client's approval and al so signed
his client's name to the settlenent draft
without the client's consent. | also believe

that M. d ark backdat ed and/ or added to notes
in his file to cover up his conduct. | also
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believe that he lied under oath (and
previously to his client) in claimng that
representatives of the defendant's insurance
carrier msrepresented to him the anmount of
i nsurance coverage available in the case. M.
Clark also told his <client that he had
obtained a copy of the insurance policy
Decl arati on sheet when in fact he had not
[RI'l, pp 1-2.]

The letter indicates that a copy was sent to respondent.

On Cctober 23, 1991, the judge's letter was forwarded to
respondent with a request for his witten answer pursuant to MCR
9.113(A). Respondent answered the request for investigation. The
formal conplaint was not filed with the Attorney D scipline Board
until March 24, 1995.

The panel granted respondent's notion to dismss, adopting
respondent's argunents: (1) that he had "presented persuasive
evidence . . . supporting his claimof prejudice"; (2) that the
Gievance Admnistrator had failed to provide an explanation
sufficient to justify the delay in light of the prejudice suffered
by respondent; and, (3) that due process and the doctrine of | aches
required di sm ssal

On review, the Admnistrator urges us to adopt a per se rule
agai nst the application of |aches or the due process clause(s) as
defenses to attorney discipline charges. The Adm nistrator also
argues, in the alternative, that even if delay in the prosecution
of an attorney discipline case may justify dismssal in sone
ci rcunst ances, those circunstances are not present here. In
particular, the Adm nistrator points to the | ack of evidence as to
prejudi ce suffered by the respondent.

While we reject the notion that prosecutorial delay may never
serve as the basis for the outright dismssal of an attorney
discipline matter, we need not establish a definitive test here.
We note, however, that at a mninmumthe el enents a respondent woul d
likely be required to show include a significant delay and a cl ear
denonstration of substantial prejudice.

We agree with respondent that the appropriate response by this
Board to an allegation of prosecutorial delay depends on the
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particular facts of the case. As our Suprene Court held:

The doctrine of |aches reflects "the exercise of
the reserved power of equity to withhold relief
otherwi se regularly given where in the particular
case the granting of such relief would be unfair
and unjust."” [Lothian v Cty of Detroit, 414 Mch
160, 168 (1982); enphasis added. ]

Unlike a statute of limtations, which bars actions based
solely on the passage of time, the equitable doctrine of |aches is
concerned with "the effect of or prejudice caused by the delay."
Torakis v Torakis, 194 Mch App 201, 205 (1992), Iv den 441 M ch
905; Lothian, supra. "Laches is an equitable concept not governed
by rigid rules" the application of which "depends on the facts of
each case."” Baerlinv @Qulf Refining Co, 356 M ch 532, 535 (1959).
However, M chi gan cases appear to set forth three "elenents" to a
| aches def ense:

A passage of tine, prejudice to the defendant,
and a lack of diligence by the plaintiff are
the essenti al prerequisites to invoking
| aches. [ Torakis, supra; see also Badon v
General Mtors, 188 Mch App 430 (1991).]

Thus, prejudice to the defending party is general ly consi dered
an i ndi spensabl e prerequisite to invoking laches in circuit court.
This is soin attorney discipline cases as well. See, e.g.: Anno,
Attorneys at Law. Delay in Prosecution of Disciplinary Proceeding
as Defense or Mtigating G rcunstance, 93 ALR3d 1057, §8 2, p 1063

(1979) ("generally . . . the determnation of whether a delay
constituted a defense in the disciplinary proceedings wll be
i nfluenced by the anount of prejudice that the attorney suffered");
Suni, Its About Tine: A Proposal for Recognition of Statutes of

Limtation in Attorney Discipline, 1 Geo J Legal Ethics, 363, 366
(1987) (courts require "a showi ng of substantial prejudice to the
accused" attorney). See also ABA/BNA Lawer's Mnual on
Prof essi onal Conduct, pp 101:2113-15.

Respondent al so anal ogizes to crimnal procedure by citing
cases analyzing prearrest or preindictnent delay under the Fifth
Amendnent's Due Process C ause. See US v lLovasco, 431 US 783
(1977); People v Bisard, 114 Mch App 784 (1982). In Lovasco, the
Court held that "proof of prejudice is generally a necessary but
not sufficient elenment of a due process claim" 431 US at 790.
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Construing Lovasco, the Mchigan Court of Appeals adopted the
II'linois approach: "once a defendant has shown sone actual and
substanti al prejudice, the burden shifts to the prosecution to show
t he reasonabl eness of the delay." Bisard, 114 Mch App at 790. In
requiring a strong show ng of prejudice in nost cases, Bisard is
consistent with Lovasco's holding that "to prosecute a defendant
follow ng investigative del ay does not deprive himof due process,
even if his defense m ght have been sonewhat prejudiced by the
| apse of tinme." Lovasco, 431 US at 796.

Finally, respondent argues that the delay here anounted to a
viol ation of his procedural due process right under the Fourteenth
Amendnent to have the opportunity to be heard at a nmeaningful tine
and in a neaningful manner. See Matthews v Eldridge, 424 US 319
(1976); In Re Charlton, 834 F Supp 1089 (ED Ws, 1993). I n
Charlton, the federal district court asked whether it is "fair to
subject a lawer to thirteen years of investigation and litigation
regarding his alleged m sconduct?" The court answered that "it
depends on all of the circunstances,”" including the prejudice, if
any, to the attorney in preparing his defense.

In this case, we have evaluated all of the circunstances,
payi ng particular attention to respondent’'s clains of prejudice.
Respondent is unable to point to sufficient prejudice to justify
dismssal. He refers to the faded nenories of two w tnesses who
"may be unable to present potentially exonerating testinony," and
his own | oss of nenory. Respondent has not established that these
w tnesses would have been able to assist in his defense. o
Charlton, 834 F Supp at 1095. Further, the formal conplaint
substantially tracked the judge's letter which served as the
request for investigation in this case. Respondent was on notice
of the substance of the charges in Septenber of 1991, and he could
have then investigated and preserved evi dence.

We al so reject respondent's argunent that he was prejudiced
because he made financial commtnents he woul d not have nade had he
known the formal conplaint would be filed. Assuming this to be
cogni zabl e prejudi ce, we certainly cannot entertain the notion that
respondent was entitled to disregard the pendency of a request for
investigation -- particularly one involving such serious charges.
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I n conclusion, we do not find sufficient prejudice to require
di sm ssal under any of the theories or authorities offered by
respondent. Accordingly, we remand this nmatter for a hearing. 1In
the event respondent is found to have commtted m sconduct, the
delay in prosecution may, if appropriate, be considered by the
panel as a mtigating factor. ABA, Mdel Rules for Lawer
Disciplinary Enforcenent, Rule 32 and comment; ABA, Standards for
| nposi ng Lawyer Discipline, standard 9. 32.

Board Menbers Elizabeth N. Baker, C. H Dudley, MD., Barbara B.
Gattorn, Mles AL Hurwitz, Mchael R Kraner, Kenneth L. Lewi s, and
Nancy A. Wbnch concur in this decision.

Board Menbers Albert L. Holtz and Roger E. W nkel man were absent
and did not participate.





