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Respondent David A. Wel kers adm tted comm ngling client funds
and w thdrawi ng $9,160.00 from his client trust account to pay
busi ness expenses incurred by his |aw office. The hearing pane
also found by a preponderance of the evidence that respondent
failed to make pronpt restitution to his client despite repeated
requests fromthe client and successor counsel. The panel further
found that respondent made fal se statenents to stall the paynent of
the remaining funds to his client. After a separate hearing on
di sci pline, the panel ordered that respondent's |icense to practice
| aw be suspended for 30 days and that he nmke restitution of
$256.51. The Gievance Admi nistrator petitioned for review on the
grounds that the established m sconduct warrants discipline in the
range of a suspension of three years to revocation. Respondent
petitioned for review on the grounds that the panel erred in
sustaining the charge that respondent made false statenents in
violation of MRPC 8.4(b). W reverse the hearing panel's finding
of msrepresentation as alleged in Count Two. However, we agree
with the Admi ni strator that respondent's m sappropriation of client
funds warrants a substantial increase in discipline. Respondent's
repeated depletion of his client trust account to pay the expenses
of his law office warrants a suspension of three years.
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Backgr ound

Respondent was retained in April 1993 to represent the
conpl ai nant, Dennis Chabot ("Chabot"), inacivil matter in Cakl and
County Circuit Court. In January 1994, respondent received three

settl ement checks nade payabl e to Chabot, totaling $21, 000. 00, from
the three defendants. The court ordered respondent to deposit the
settlenment proceeds into his trust account. The court further
ordered himto di sburse $6, 226. 00 to Chabot; to deduct his attorney
fees of $7,773.97; and to escrow $7, 000. 00 pendi ng t he sati sfaction
of alien for attorney fees on behalf of Chabot's prior attorneys.
Respondent sent a letter to Chabot advising that he woul d i npl enent
the Court's order. Respondent deposited $17,500.00 into his client
trust account and mai nt ai ned one check for $3,500.00 by holding it,
uncashed, at his office. By the end of January 1994, respondent
had deducted his attorney fees and he retained the sum of
$13, 226. 03--$7,000. 00 held in escrow pending resolution of the
clainmed attorneys lien and $6, 226. 03, whi ch he had been ordered to
di sburse to Chabot.

Respondent di d not di sburse that $6,226.03 to Chabot until My
1995, when he forwarded the $3,500.00 check from one of the
def endants toget her with his own trust account check for $6, 226. 03.
The attorney's lien dispute was resolved in July 1996, when the 52-
A District Court ordered disbursenent of the $7,000.00 held by
respondent as follows: $3,250.00 to Chabot's former attorneys and
$3,750.00 to Chabot. As of the date of the formal conplaint was
filed, August 29, 1997, respondent had not rel eased that $3, 750. 00
to Chabot.

Count One of the conplaint charged that fromFebruary 1994 to
Decenber 1996, respondent withdrew $9,160.81 fromhis client trust
account, comm ngl ed those funds by depositing themin his general
busi ness account, converted that noney to his own use and failed to
make pronpt full restitution to Chabot, all in violation of MR
9.104(1)-(4); MRPC 1.15(a)-(c) and MRPC 8.4(a)-(c). In his answer,
respondent admtted the charges of comm ngling and conversion
qualified only by his insistence that the funds were not converted
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"for his own personal use" but were "for the use of his business."
However, he denied that he had failed to nake pronpt restitutionto
his client.

Count Two of the conplaint charged that the respondent
"continually fal sely represented to Chabot and hi s counsel that the
funds woul d be pronptly disbursed, then gave nunerous excuses why
they were not" (Count Two, paragraph 19). The conplaint further
charged that respondent’'s statenents were known by himto be fal se
at the tine they were nmade "for the reason that respondent had
converted the funds and t hey were not avail abl e for di sbursenent to
M. Chabot" (Count Two paragraph 20). Respondent's conduct as set
forth in that count were alleged to be in violation of MR
9.104(1)-(4) and MRPC 1.4; and MRPC 8.4(a)-(c).

In response to respondent's notion for a bill of particulars
regarding the charge of msrepresentation in Count Two, the
Gi evance Adm nistrator provided a breakdown of the alleged false
statenents referred to in paragraph 19, as foll ows:

a. On or about April 21, 1995, respondent stated
to Steve Lehto that it would take one week to
| ocate M. Chabot's file and that respondent
woul d forward M. Chabot's funds at that tine.

b. On or about May 17, 1995, respondent stated to
M. Lehto that M. Chabot's check was in the
mai |

C. On or about October 14, 1996, respondent
stated to M. Lehto that he would send M
Chabot's funds when he received M. Chabot's
addr ess.
The panel dism ssed the charges in subparagraphs 19(a) and
(b), stating that the Admnistrator had not proven them by a
preponderance of the evidence. As to the bal ance of that count, the
panel found that respondent's claimthat he needed an address and
a signed release in order to release funds to Chabot were false

statenents nmade to stall the paynent of the renaining funds.

The Charged Violation of MRPC 8.4(b) in Count Two

The Grievance Adm nistrator's bill of particulars with regard
to Count Two, paragraph 19 of the formal conplaint sets forth the
specific alleged m srepresentations which respondent was required
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to defend. The panel found that the m srepresentati ons purportedly
made by respondent to attorney Steve Lehto ("Lehto") in April and
May 1995 were not established by a preponderance of the evidence.

The di sm ssal of subparagraphs 19(a) and (b) were not appeal ed
by the Gievance Admnistrator. The panel's findings that
respondent made false statenments in violation of MRPC 8.4(b)
therefore rest on the allegation in subparagraph 19(c):

That on or about Cctober 14, 996, respondent
stated to M. Lehto that he would send M
Chabot's funds when he received M. Chabot's
addr ess.

There is substantial credible evidence in the record to
support the hearing panel's finding that "Respondent's clai mthat
he needed an address and a signed release were false statenents
made to stall the paynent of the remaining funds to M. Chabot, in
violation of MRPC 8.4(b)." (HP report 4/29/98, p 5). Indeed, by
Cct ober 1996, the conplainant's |awer had every right to be
concerned. Respondent was holding (or was at | east supposed to be
hol di ng) $3, 750. 00 which a district court had awarded to Chabot.
The dispute between Chabot and his fornmer attorney had been
resol ved by the Court and the former attorney's check for $3,250. 00
had been sent out in August 1996. Wen Lehto call ed respondent on
Cctober 15, 1996 to find out why Chabot's noney had not been
rel eased, respondent told him that he needed Chabot's address.
Lehto testified to the panel that he felt this was a stalling ploy
because Chabot's address had not changed but he went ahead and sent
Chabot's address to respondent on Cctober 15, 1996 (petitioner's
exhi bit #10). Another nonth passed. In Novenber 1996, an enpl oyee
of respondent called Lehto and said that Chabot's noney coul d not
be rel eased wi thout a signed authorization. On Novenber 12, 1996,
Lehto wote to respondent candidly questioning respondent's good

faith. Unbeknownst to attorney Lehto, his suspicions were
justified as evidenced by the Novenber 1996 nonthly statenent for
respondent's trust account. According to that statenent

(petitioner's exhibit A, the bal ance in respondent's trust account
on Novenber 12, 1996, the date of Lehto's letter, was only $709. 00
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or approxi mately $3,000. 00 short of the anmbunt whi ch respondent was
supposed to be hol ding for Chabot.

However, respondent properly argues that this evidence and t he
panel's general conclusion inpermssibly exceeded the scope of
anended subparagraph 19(c). This charge is narrowy drawn and
focuses on the truth or falsity of a specific statenment nade by
respondent to attorney Lehto on Cctober 14, 996. The statenent in
guestion does not concern a past or present fact but is an
expression of respondent's intent to do sonething in the future,
nanmely, to send the funds when he received Chabot's address.

Under the appropriate standard of review, we nust search the
record for proper evidentiary support for a finding that on Cctober
14, 1996, respondent's statenment that he would send the funds when
he recei ved Chabot's address was a fal se statenent because he did
not, on that date, intend to release the noney upon receipt of
Chabot's address. W do not find that evidentiary support in the
record. The fact that he did not rel ease the funds after receiving
Chabot's address was not sufficient, in and of itself, to establish
respondent’'s state of mnd on Cctober 14, 1996.

It is with sonme reluctance that we dismss the charge of
m srepresentation in Count Two. Taken as a whole, the evidence
supports a reasonable inference that respondent was stalling for
time and that he made statenents to attorney Lehto for the sole
pur pose of delaying the inevitable tinme when he woul d have to turn
over the funds to which his former client was rightfully entitled.
Neverthel ess, the allegation in paragraph 19(c) is the only
remai ni ng specific allegation of m srepresentation in Count Two and
that narrowy drawn allegation is wthout proper evidentiary
support.

Level of Discipline

During the 20 years of its existence, the Attorney D scipline
Board has regularly declared that wllful msappropriation of
client funds, absent conpelling mtigation, wll generally result
in discipline ranging from a suspension of three years to
di sbar nment . As recently as our Novenber 3, 1998 opinion in
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Gievance Adm nistrator v T. Patrick Freydl, 96-193-GA (ADB 1998)
we st at ed:

Whil e discipline nust always be inposed in
[ight of the unique factors in each case, the
seriousness of an attorney's m suse of funds
entrusted by a client is reflected in a |ong
l[ine of deci si ons in whi ch outri ght
m sappropriation of client funds has resulted
in discipline ranging from a suspension of
three years to disbarnent. See, for exanpl e,
Gievance Adm nistrator Char bonneau, DP
103/83; DP 126/83 (ADB 1984) (increasing
discipline from a one-year suspension to
di sbarnent); Gievance Admi nistrator v Edw n
C.__ Fabre', DP 84/85; DP 1/86 (ADB 1986)
(1 ncreasing di sci pline from a 60- day
suspensi on to three years); Gi evance
Adm nistrator v Miir B. Snow, DP 211/84 (ADB
1987) (increasing discipline froma suspension
of two years to three years); &ievance
Adm nistrator v Paul Wight, ADB 126-87 (ADB
1998) (increasing discipline from a one-year
suspensi on to three years); Gi evance
Adm nistrator v Kenneth M Scott, DP 178/85
(ADB 1988) (increasing discipline froma six-
mont h suspension to three years); &ievance
Adm nistrator v Fernando Edwards, 437 Mch
1202; 466 NWd 281 (1990) (ADB increased
discipline from a two-year suspension to
di sbarnment; SC perenptorily reduced discipline
to a three-year suspensi on); Gievance
Adm nistrator v Richard E. Meden, 92-106-CGA
(ADB 1993) (increasing discipline froma 18-
nmonth suspension to disbarnent); Gievance
Adm nistrator v John T. Md oskey, 94-175- GA;
94-189-FA (ADB 1995) (increasing discipline
froma 130-day suspension to a three years).
[Gievance Administrator v T. Patrick Freydl

supra, pp 11-12.}

The hearing panel report on discipline in this case provides
l[ittle or no guidance as to how the panel reached its decision to
i npose a suspension of 30 days beyond reciting that the panel
considered "aggravating and mtigating evidence and testinony
presented.”" Wiile the Board affords a certain | evel of deference
to a hearing panel's subjective judgnent on the |evel of
di scipline, the Board possesses, of necessity, a relatively high
measure of discretion with regard to the appropriate |evel of
discipline. Gievance Admnistrator v Janes H. Ebel, 94-5-GA (ADB
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1995), citing Gievance Adm nistrator v Auqust, 438 Mch 296, 304
(1991); Matter of Daggs, 411 Mch 304, 381-319 (1981). Such
discretion allows the Board to carry out what the Court has
described as the Board's "overview function of continuity and
consistence in discipline inposed."” State Bar Gievance
Adm nistrator v Wllianms, 394 Mch 5 (1995). "Hearing panels neet
infrequently and are exposed to a relatively small nunber of
di scipline situations. The Board suffers from no such
di sadvantage." Matter of Daggs, supra, pp 319-320.

While an increase in the period of suspension from30 days to

three years is substantial, it is not unprecedented. |In fact, the
situation presented here is simlar to that 1in G&ievance
Adm nistrator v Edwn C_Fabre', DP 84/85 (ADB 1986). I n that

case, the Board was presented with an attorney who had received a
heari ng panel suspension of 60 days after he was found to have
received settlenents funds of $5,000 on behalf of a client,
retained the agreed upon fee of $2,000 and nisappropriated the
remai ni ng $3, 000. In mtigation, that respondent testified that
restitution had been made to the clients, that he had a prior
unbl em shed disciplinary history and he did not intend to defraud
his client. He argued that he used his clients' funds when he was
"just trying to stay in business as long as | could" at a tine when
he was experiencing difficulty in neeting his office overhead and
his obligations to the Internal Revenue Servi ce.

Those mtigating factors are present in the instant case
al though to a sonewhat | esser degree. (Respondent was adnoni shed
in 1995 and he failed to nake conplete restitution until after he
recei ved the request for investigation.) As in Fabre', respondent
argues that the egregi ousness of his offense i s | essened because it
has not been shown that he specifically intended to deprive the
conpl ai nant of his nobney and because he used nonies in his trust
account to defray expenses of his business at a tinme when he was
experiencing financial difficulty.

Qur view on these factors and the seriousness of this offense
have not significantly changed since the Board' s opinion in Fabre
and we repeat them here:
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A short suspension acconpanied by the
provision for automatic reinstatenent under
MCR 9.123(A) is not consistent wth the
pur pose of these disciplinary proceedings, the
protection of the public, the courts and the
| egal profession, nor does it adequately
reflect our condemation of the m sconduct
commtted in this case.

The respondent stole noney which should have
been delivered to his client. That
i nescapable conclusion is not nade nore
pal at abl e by the respondent's testinony before
the panel that there was no intention "on ny
part to defraud or to deceive, or to take and
use for personal gains the noney" (T 15). The
respondent was not entitled to wuse his
clients' noney w thout perm ssion under any
ci rcunst ances, and the use of those funds to
pay the expenses of his law office is no |ess
reprehensi bl e than his use of those funds for
sone ot her purposes.

Nor can the Board assign nuch weight to the
mtigating ef fect of t he respondent’'s
restitution, without interest, on the day of
t he hearing sone nine nonths after those funds
should have been delivered to the client.
Wi |l e pronpt repaynment of converted funds has
been recognized by the Board as a mtigating
factor, Schwartz v Richards, [Opinions of the
Board, p 275, July 18, 1983], Schwartz v
Keidan, [Opinions of the Board, p 391,
Septenber 30, 1985], we nust substantially
di scount the mtigating effect of restitution
made after the commencenent of disciplinary
pr oceedi ngs.

Finally, we acknow edge, as did the hearing
panel , that the respondent, has not previously
been subjected to disciplinary action. 1In a
case involving the msuse of client funds in
violation of Canon 9 of the Code of
Prof essi onal Responsibility, [now MRPC 1.15]
the Supreme Court reduced an order of
revocation issued by the State Bar Gievance
Board to a suspension of three years, noting
the respondent's "previously unblem shed
record,"” Matter of CGeralds, 403 Mch 387; 263
N2d 243 (1978). We hasten to enphasize,
however that while an unblem shed record may
have some mtigating effect, it cannot be
characteri zed as an excuse for t he
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enbezzl enent of client funds. [ &ievance
Adm nistrator v Fabre', supra p 3.]

The Supreme Court of at |east one state, New Jersey, has
adopted arelatively inflexible policy which mandates di sbarnent in
virtually all cases involving the deliberate msuse of client
funds. See In re Wlson, 81 NJ 451; 409 A2d 1153 (1979). This
Board has not resorted to inflexible levels of discipline,
follow ng the dictates of our Supreme Court that "review of these
proceedings if best handled on a case-by-case basis," Gievance
Adm nistrator v Nickels, 422 Mch 245 (1985), and that attorney
m sconduct cases generally stand on their own facts. Inre Gines,
414 M ch 483, 490 (1982). Nevertheless, we cite with approval the
New Jersey Supreme Court's view of the essential nature of the
of fense in that case:

M sappropriation consists sinply of a |awer
taking a client's noney entrusted to him
knowi ng that the client has not authorized the
t aki ng. It makes no difference whether the
money is used for a good purpose or a bad
purpose, for the benefit of the |awer, for
the benefit of others, or whether the |awer
intended to return the noney when he took it,
or whether in fact he did reinburse the
client; nor does it matter that the pressures
on a lawer to take the nobney were great or
mnimal . . .. The relative noral quality of
the act, neasured by the many circunstances
that may surround both it and the attorney's
state of mnd, is irrelevant: It is the nere
act of taking your client's noney know ng t hat
you have no authority to do so that requires
di sbar nent . [Ln _re Noonan, 128 NJ 157, pp
159- 160; 560 A2d 722 (1986).]

No can it be said that our Court has expressed any greater
tolerance for an attorney's violation of his or her fiduciary
responsibility to safeguard client funds.

There are few business relations involving a
hi gher trust and confidence than that of an
attorney acting as a trustee in the handling
of noney for client or by order of the court.
The basis of their relationship is one of
confidence and trust. Any action by the
attorney which destroys that basic confidence
clearly subjects the | egal profession and the
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courts to obloquy, contenpt. censure and
reproach. Forenost anong the acts destroying
the confidence between the public and the bar
is the conversion and m suse of client funds.
[State Bar Gi evance Admi ni strator v Baun, 396
M ch 421 (1976).]

Regardl ess of any synpathy we m ght have for an individua
attorney facing financial difficulty, we nust inpose a |evel of
discipline in this case which conveys the nessage to both the
public and the | egal profession that it is never acceptable for an
attorney to place his or her financial need above the obligation to
safeguard client funds. Under all of the facts and circunstances
in this case, maintenance of public confidence in the | egal
profession as a repository of client funds requires an increase in
discipline to a suspension of three years.

Board Menbers C. H Dudley, Barbara B. Gattorn, Gant J. Guel
Kenneth L. Lewis, and Nancy A. Wbnch concur in this decision.

Board Menbers Elizabeth N Baker, Albert L. Holtz, Mchael R
Kramer and Roger E. Wnkel man did not participate in this decision.





