Gi evance Adm nistrator
Petitioner/ Appel | ant,
v
M chael A. Conway, P 12165,
Respondent / Appel | ee.
97-156- GA
Deci ded: Novenber 30, 1998
VEMORANDUM OPI NI ON

Tri-County Hearing Panel #84 entered an order of dism ssal in
this matter on July 15, 1998. The Gievance Adm nistrator
petitioned for review. The Board conducted review proceedings in
accordance with MCR 9. 118 whi ch i ncl uded revi ew of the whole record
below. MCR 9.118(C)(2) authorizes the Board to refer a case to a
hearing panel or a master if the Board believes that additiona
testimony should be taken. We have concluded that this matter
should be remanded to the hearing panel wth instructions to
conduct a further hearing and to make a supplenental report
addressing the concerns set forth in this opinion.

Respondent adnmitted the general allegations in the conplaint
that his client, Thonmas E. Tyrrell, provided respondent with a
cashier's check on July 27, 1994 nade payabl e to Conway and Mossner
Cient Trust in the amount of $10,000. This noney was to be held
in escrow pending resolution of M. Tyrrell's dispute with his
former enpl oyer, National Bank of Detroit (NBD), over the repaynent
of certain benefits. |n Cctober 1994, respondent returned $2500 of
this sumto M. Tyrrell. He returned an additional $2500 to M.
Tyrrell in February 1995.

Respondent also admtted the general allegation that M.
Tyrrell's workers' disability conpensation clai magai nst National
Bank of Detroit was redeened for $35,000 in July 1995. M. Tyrrel
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recei ved $34,900 directly fromthe Wrkers' Conpensation Bureau."®
Respondent also settled a wongful term nation claim against
Nati onal Bank of Detroit in July 1995 for the amount of $25, 000.
Fol | ow ng a di scussi on between the parties regardi ng the deduction
of applicable incone taxes, NBD returned a $12,467.78 settlenent
draft to respondent. The draft, dated July 26, 1995, was made
payable to the order of Thomas E. Tyrrell and Conway and Mossner,
P.C. and was returned to respondent on or about Septenber 19, 1995.

M. Tyrrell submtted a request for investigation to the
Attorney Gievance Comm ssion in 1996 requesting a review of M.
Conway' s conduct. In answering the request for investigation
respondent advi sed that all of the funds which he held on behal f of
M. Tyrrell had been cl ai ned by respondent and/or his firmas | ega
fees. This consisted of the check from NBD of $12,467.78 and the
remai ning $5000 from M. Tyrrell's July 1994 cashier's check to
"Conway and Mbssner Client Trust" for a total of $17,467.78. It is
respondent’'s position in this proceeding that although he had no
witten fee agreenents with M. Tyrrell and did not enter into a
witten "nodification" of his original agreement to hold his
client's funds in the firmtrust account, he was entitled to (and
had taken) fees and costs of $17,477, broken down as foll ows:

15% of the worker's conpensation redenption. . .$ 5,250
Costs in the worker's conpensation case. . . . . 561
1/ 3 contingent fee--%$25,000 wongful discharge
settlenment. . . . . . .8,333
1/ 3 conti ngent f ee- - NBD forglveness of a
$10,000 debt. . . . . Co .. . ._3,333
Tot al $17, 477

Count One of the conplaint contains five <charges of
m sconduct--1) that respondent failed to pronptly advise his client
that NBD had returned the $12,467.78 check; 2) that although he
deposi ted both the $10, 000 cashiers' check fromM. Tyrrell and the
$12,467.78 check fromNBD into his firmis trust account, he failed

! petitioner's Exhibit 7 is a copy of the redenption order signed by a

wor kers' disability conpensation mmgistrate July 5, 1995, It shows that the
nmagi strate approved a redenption in favor of M. Tyrrell in the anobunt of $35, 000.
According to the order, the only paynent approved by the nmmgistrate was a $100
statutory redenption fee to be paid directly to the State of Mchigan |eaving a
bal ance of $34,900 payable to M. Tyrrell.
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to maintain his client's funds in that account as required by MRPC
1.15(a) and (b); 3) that he failed to pronptly pay to M. Tyrrel
the funds to which he was entitled; 4) that he failed to keep his
client informed concerning the status of the funds; and, 5) that he
m sappropriated those funds. The hearing panel's report contains
its detailed findings of fact and conclusions with regard to each
of these allegations. W address themin turn.
Sub- Par agr aph 15(a)

I n di sm ssing sub-paragraph 15(a), which all eged respondent’'s
failure to notify his client that NBD had returned the origina
check, the panel comented on its evaluation of the differing
testimony of respondent and M. Tyrrell, the conplainant. On
review, the Board nust determ ne whether a hearing panel's factual
findings have proper evidentiary support in the record Gievance
Adm ni strator v August, 438 Mch 296; 475 NWd 256 (1991). \When
these findings involve issues of credibility, the Board has
traditionally deferred to the panel which has a first-hand
opportunity to observe and assess the deneanor of the w tnesses
Gievance Admnistrator v Neil C. Szabo, 96-228-GA (ADB 1998). See
also In re MWorter, 449 Mch 130, 136 n.7 (1995). I n keepi ng
with that standard of review, we are prepared to affirmthe hearing
panel's <conclusion that the Gievance Admnistrator did not
establ i sh by a preponderance of the evidence that respondent failed
to advise his client of his receipt of funds fromNBD as all eged in
par agraph 15(a). However, for the reasons discussed below, we
guestion the hearing panel's conclusion in this section of the
panel report that "respondent's expl anation of the fee breakdown is
a reasonabl e one."

Sub- Par agr aph 15( b)
The panel dism ssed the allegation in Count One, paragraph 15(b)
that respondent failed to keep client funds in his trust account,
sayi ng:

This panel finds that petitioner did not
establish by a preponderance of the evidence
that respondent failed to keep both M.
Tyrrell's $10,000 check and NBC $12,467.78
check in a trust account. Respondent
testified that his firm noved client funds
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back and forth fromthe firms sol e checking
account to client trust-savings accounts at
MzB [M dwest Guaranty Bank] and Conerica. (T

137-38; 150-53.) Nothing in the rules
prohibits a |l awer from keeping client funds
in nmore than one account or bank. Charl es

Penzi on, MGEB records custodi an, testified that
he did not know and did not investigate
whet her Conway and Mdssner had other client
trust accounts at M3B or any ot her
i nstitution. (T 36, 39.) Ther ef or e,
petitioner's allegation is not sufficiently
supported. (HP Report 7/15/98, pp 8 and 9.)

The hearing panel correctly noted that nothing in the rules
prohibits a |lawer from keeping client funds in nore than one
account or bank. O course, each account nust neet the requirenent
of MRPC 1.15(a) that it is an interest-bearing account containing
client funds separate fromthe | awyer's busi ness or personal funds.
That sub-rule further requires a |awer to keep conplete records
for such account funds and he or she nust preserve those records
for a period of five years after term nation of the representati on.

We are unable to find evidentiary support in the record for
t he panel's concl usi on that respondent did, in fact, transfer funds
belonging to his client Thomas Tyrrell to another client trust
account at Mdwest CGuaranty Bank (M3B) or another financial
institution.

The evidence presented by the Gievance Adm nistrator
established, with regard to the $10,000 check delivered to
respondent by M. Tyrrell in July 1994, that the check was
deposited into the Conway and Mossner "I OLTA dient Trust Fund" at
M dwest CGuaranty Bank on July 27, 1994 and that by the end of
August 1994, the balance in that account was $58.87. Respondent
did not return any of those funds to M. Tyrrell until Cctober 1994
when he returned $2500. He returned an additional $2500 in
February 1995.

On appeal, the Admnistrator relies appropriately on an
unbroken |'i ne of Board opi ni ons whi ch hold that m sappropriation of
client funds is a per se offense which does not require the
el enents of scienter or intent. Since our 1988 opinion in
Gievance Administrator v Steven J. Lupiloff, DP 34/85 (ADB 1988),
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this Board has enployed a definition of m sappropriation used by
the District of Colunbia Court of Appeals:

M sappropriation of «client funds is any
unaut hori zed use of clients' funds entrusted
to an attorney including not only stealing,
but al so unauthorized tenporary use for the
| awer's own use, whether or not he derives
any personal gain or benefit therefrom. . .
This is consistent wth the | anguage of DR 9-
102 [now MRPC 1.15] which, wunlike other
di sciplinary rul es, does not require scienter;
rather it is essentially a per se offense.
Consequently, once the running balance of

Harrison's . . . account fell bel owthe anmount
hel d in t rust for [the client],
m sappropriation had occurred. Inre E. David

Harrison, 461 A2d 1034 (1983).

In Lupiloff, the Board noted that this definition was not new
inthis jurisdiction and was entirely consistent with earlier Board
deci sions, including the matter of Gievance Adm nistrator v Barry
R daser, DP 106/84 (ADB 1985) in which Board held that "the
repeat ed depl etions of the professional account which was used to
hold client funds constitutes, at the very least, prinma facia
m sconduct " .

In this case, the Adm nistrator established, prim facia,
m sappropriation of M. Tyrrell's funds. The $10,000 check from
M. Tyrrell to M. Conway in July 1994 was clearly client noney
when it was deposited into respondent’'s client trust account. That
account was depleted | ong before any possible claimby respondent
that his verbal agreenent with his client was "nodified" by the
client's request for the return of a portion of those funds.

W reach a simlar conclusion with regard to respondent's
handling of the settlenment draft from NBD nmade payable to
respondent and his client in the anount of $12,467.78. Upon
recei pt of that draft, respondent was obligated under MRPC 1.15 to
deposit those funds in an interest-bearing account separate from
hi s own noney, to keep conplete records of those funds, to pronptly
notify his client of his receipt of the funds and, upon request, to
pronptly render a full accounting. Respondent has offered no
evi dence showi ng that he explained his claimfor fees to his client
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or obtained his client's consent to withdraw those funds before the
end of Septenber when the balance of the trust account was only
$278. 41.

Al t hough respondent testified to the existence of other
accounts which coul d be described as client trust accounts, he was
unable to provide any information at the hearing regarding the
account nunbers nor did he provide specific information wth regard
to the location of those accounts. Al though he testified that
there was a "possibility" that funds which had been deposited into
the IOLTA account at M3B were later transferred to other client
trust accounts (T p 153), we find no testinony in the record that
funds belonging to M. Tyrrell were actually transferred to anot her
trust account. On the contrary, respondent indicated that there
was no such transfer. For exanple, in this exchange, respondent
was asked:

Q Whose noney then were you providing
to M. Tyrrell when you wote that
check in October 19947

A Funds were held in savings accounts
and ot her accounts wher e M.
Tyrrell's offset would be.

Q Are you indicating to nme that M.
Tyrrell's noney that was deposited
into this trust account on July 27
1994 was transferred to a different
account ?

A Not transferred. Money woul d be
i ssued out of this account, and the
nmoney in the savings account would
remain the same. This was the only
account that we had where checks
could be witten. The others would
be held in a savings account.

* * *

Q Are you indicating to us that the
client savings account at M dwest
Guaranty Bank cont ai ned M .
Tyrrell's funds at sone point?

A. Money to offset M. Tyrrell's noney.
(T 136-137; enphasis added)
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As the Adm nistrator points out, the Board has enphatically
rejected the argunent that depletion of a client trust account is
not m sappropriation if there is other noney belonging to the

| awer or to other clients in sonme other account. See, for
exanple, Gievance Adm nistrator v David A Nelson, DP 127/86; DP
165/ 86 (ADB 1987). Respondent's claim that his use of funds

belonging to M. Tyrrell was "offset"” by the existence of funds in
ot her trust accounts is not only unsupported by any evidence in the
record but nmust fail as a cognizable defense as a nmatter of |aw
If the other, unidentified, trust accounts were properly
mai nt ai ned, they only held noney belonging to other clients. By
claimng that he was allowed to deplete the IOLTA trust account
containing M. Tyrrell's noney because those funds were "offset" or
"covered" by noney in other trust accounts, respondent is
apparently claimng that there was sufficient noney in the various
trust accounts to cover either all of his clients' nobney sone of
the time or sonme of his clients' noney all of the tine. That is
not what the rules require. MRPC 1.15 requires that all client
funds be maintained in identifiable trust accounts until they are
properly disbursed and that, until then, there nust be sufficient
nmoney in the trust accounts to cover all of the clients' funds, all
of the tine.

Havi ng establ i shed prima facia m sappropriation by introducing
the bank records for the account into which M. Tyrrell's funds
were deposited, the Admnistrator was not required to introduce
records from every other financial institution in Mchigan to
establish that M. Tyrrell's funds were not in another trust
account. Such evidence, if avail able, shoul d have been produced by
respondent.

G ven the seriousness of the charge of m sappropriation and
the possible disciplinary consequences in such cases, we are
willing to give respondent the opportunity to account for M
Tyrrell's funds from the tine they were entrusted to respondent
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until the time they were appropriately disbursed.®? W assune that
respondent will welcome this opportunity. Moreover, the production
of such records shoul d not present an undue burden in |light of the
requi renment of MRPC 1.15 that conplete records of trust account
funds nust be preserved for a period of five years after
term nation of the representation.

Sub- Par agraph (c)

The hearing panel found that the Admnistrator did not
establi sh by a preponderance of the evidence that respondent failed
to pronptly pay to M. Tyrrell the funds to which he was entitl ed,
as alleged in Count One, Sub-paragraph 15(c). The panel
specifically found:

Respondent testified credibly that he was
entitled to 1/3 of the $25,000 gross
settlenment of the wongful discharge matter,

1/3 of the $10,000 debt forgiveness, and 15%
of t he $35, 000 wor ker s' conpensati on
redenption, plus costs associated with the
wor kers' conpensation case. (T 141-43) These
figures add up to $17,477, which is
approximately $10 nmore than the total

respondent collected fromM. Tyrrell and NBD

Accordingly, petitioner did not take nore fees
than he was entitled to take. (R Exh 1) (HP
Report 7/15/98, p 9).

We also remand this case to the panel for a further hearing
and a supplenmental report on the evidentiary support for the
panel's concl usion that respondent did not take nore fees than he
was entitled to take. In several specific respects, this
concl usion appears to be in error as a matter of |aw

For exanple, the panel appears to have accepted respondent's
testinmony that it is the accepted practice in workers' conpensation
matters to conpute the attorney fee on the gross recovery before
deduction of the attorney's out-of-pocket expenses. (T 173, 174)
and his testinony that he was entitled to an attorney fee of 15% of

2 At the panel hearing, respondent testified that his firmor the predecessor
firmof Conway and Mossner, had as nany as three other client trust accounts during
the periods in question. Although asked, he could not provide the account nunbers.
Each of these accounts would be subject to the five-year record retention
requi renent of MRPC 1.15(a). At the Board review hearing, respondent's counsel
expressed a belief that respondent would be able to produce records show ng ot her
client trust accounts.
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the total workers' -conpensation redenption of $35,000. Bot h
positions appear to be contrary to Bureau of Wrkers' Disability
Conpensation Rul e 408.44(3) which states:

In a case involving a redenption of liability,
the attorney, before conputing the fee, shal
deduct the reasonable expenses incurred on
plaintiff's behalf fromthe total settlenent.
The fee that the adm nistrative | aw judge may
approve shall be as foll ows:

a) of the first $25,000, a fee of not nore
t han 15%

b) of any anpunt nore than $25,000, a fee of
not nore than 10% (enphasis added)

Assum ng that respondent was entitled to any fee from the
wor kers' conpensati on redenpti on, respondent's fees and costs under
that rule would have been limted to $4693.90, not $5,811 as
respondent claimed and the panel found.

More inportantly, we harbor serious doubt that respondent was
entitled to any fee fromthe workers' conpensation redenption and
we instruct the hearing panel to address this issue in its
suppl emental report. Specifically, we question respondent's
ability to circunvent what appears to be the requirenent that al
attorney fees and costs in a workers' conpensation matter nust be
approved by the magi strate. The Adm nistrator cites MCL 418. 858(1)

which states: . . . "the paynent of fees for all attorneys
for services under this act shall be subject to the approval of a
wor kers' conpensation nmagistrate.” W note also the |anguage in

Worker's Disability Conpensati on Rul e 408. 44(3), cited above, which
places limtations on "the fee that the admnistrative |aw judge
may approve . "

The Attorney Discipline Board is not a fact-finding tribunal.
There is no expert testinony in the record on this point nor was
the issue briefed beyond the Admnistrator's recitation of what
appears to us to be the applicable statutory restriction. 1In the
absence of a supplenental report on this issue, we are unable, at
this time, to accept the panel's concl usion that respondent did not
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take nore fees than he was entitled to, at least with respect to
t he workers' conpensation matter.

Respondent concedes that his clains for contingent fees of 1/3
of the $25,000 settlenment of the wongful discharge matter and 1/3
of the $10, 000 debt forgiveness were not supported by witten fee
agreenent . W agree wth respondent's argunent to the hearing
panel that this apparent violation of MRPC 1.5(c) was not charged
in the formal conplaint and that respondent is therefore not
subject to discipline for a violation of that rule. Rather, our
concern focuses on the question of whether or not there is
evidentiary support for the panel's conclusion that after
respondent conputed his fees, his client was not entitled to any
portion of the funds which had been entrusted to respondent on M.
Tyrrell's behal f.

Count One of the formal conplaint does charge violations of
MRPC 1.15(a) and (b). Therefore, wth or wthout appropriate
contingent fee agreenents, respondent was required to pronptly
deliver to M. Tyrrell all funds the client was entitled to
receive. W request that the panel revisit its finding that
"petitioner did not take nore fees than he was entitled to take."
(HP Report 7/15/98, p 9.) In this regard, the panel may wish to
entertain further argunent from the parties on the question of
whet her t he absence of a witten contingent fee agreenent whi ch was
ot herwi se required by the applicable rules had any bearing, as a
matter of fact or law, on respondent's entitlenent to those
conti ngent fees.

W specifically request further identification of the
evidentiary support for the conclusion that respondent was entitled
to a fee equal to 1/3 of the "$10,000 debt forgiveness." Mention
of this amount 1is conspicuously absent in those portions of
respondent’'s testinony regarding the package settlenment with NBD
for $60,000 consisting of a $35, 000 workers' conpensation
redenption and a $25,000 settlenment of the wongful discharge
claim According to respondent, the agreenment with NBD to forgive
a debt of $10,000 was specifically nmentioned in the record of the
wor kers' conpensation redenption before the magi strate. (T 160) At
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the panel hearing, counsel for both parties referred to the
transcript of that redenption hearing but neither party noved its
adm ssion into evidence. It is conceivable that review of that
transcript could shed Iight on the basis for respondent’'s claimfor
a fee based on the debt forgiveness as well as the absence of any
award for statutory attorney fees in the workers' conpensation
award itself.

Sub- Par agr aph 15(d)

Thi s sub-paragraph charged that respondent failed to keep M.
Tyrrell informed concerning the status of the funds in his
possessi on. To the extent that the panel's dismssal of this
charge was based upon its ability to wei gh and assess the differing
testimony of respondent and M. Tyrrell, we defer to the panel's
conclusions with regard to credibility.

Sub- Par agr aph 15(e)
Thi s sub- par agr aph char ged simply t hat r espondent

m sappropriated funds belonging to M. Tyrrell. For the reasons
di scussed above i n connection wi th sub-paragraph 15(b), we concl ude
that this charge was established, prima facia by the evidence. In

remand proceedi ngs before the panel, this conclusion should stand
unl ess respondent is able to introduce conpetent evidence which
establishes that M. Tyrrell's funds were, at all tinmes, on deposit
in an appropriate trust account which net the requirenments of MCR
9.115 fromthe tinme those funds were delivered to respondent until
they were appropriately disbursed.
Counts Two and Three

The heari ng panel di sm ssed Counts Two and Three whi ch char ged
that respondent made false statenents to the Attorney Gievance
Comm ssion in his answer to request for investigation filed July
31, 1997 and in his further response of Decenber 17, 1997. The
panel found "Nothing in respondent's testinony contradicted this or
any ot her statenent he made in his witten responses to petitioner,
and because we find his testinony credible, we find that petitioner
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has failed to establish any material m srepresentations or
om ssions."” (HP Report 7/15/98, p 12.) This renmand to the hearing
panel for further evidence and a supplenental report islimted to
the findings and conclusions with regard to Count One. The panel
is not asked to revisit its findings wth regard to Counts Two and
Thr ee.

Board Menbers C. H Dudley, Barbara B. Gattorn, Gant J. Guel
M chael R Kramer, Kenneth L. Lew s, Nancy A. Wonch concur in this
deci si on.

Board Menbers Elizabeth N Baker, Albert L. Holtz and Roger E.
W nkel man did not participate in this decision.





