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Tri-County Hearing #31 found that respondent falsely
represented to his client that he had instituted an action to qui et
title and otherwise failed to seek his client's |egal objectives.
The respondent admitted that he failed to answer the request for
investigation as alleged in count 3, but asserted that he was
unabl e to answer as the result of a psychiatric disability. Inits
report on discipline, the panel noted the mtigating effect of
respondent’'s nedi cal condition, his efforts to obtain treatnent for
that condition, his prior unblem shed record and the |ack of
financial harm to the conplainant. The panel ordered that
respondent shoul d be suspended for 120 days with the condition that
his affidavit for automatic reinstatenment under MCR 9.123(A) mnust
be acconpani ed by a nedical affidavit froma physician. Respondent
petitioned for review W affirm the suspension ordered by the
panel but vacate the requirenent for the filing of a nedical
affidavit.

The Panel's Findings of M sconduct
Respondent concedes that the testinony of respondent and the
conpl ai nant were dianetrically opposed on several inportant issues
and that the panel resol ved those di sputed findi ngs of fact agai nst
respondent. Respondent argues, however, that the hearing panel's
report was fatally deficient because the panel failed to nake
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specific findings of fact or to comment specifically on the
credibility of individual w tnesses.

The standard of reviewto be observed by the Board i s whet her,
upon the whol e record, there is proper evidentiary support for the
findings of the panel. &ievance Adm nistrator v August, 438 M ch
296, 304 (1991); State Bar Gievance Administrator v DelRi o, 407
Mch 336, 349 (1979). It is true that detailed findings of fact
and discussions of credibility are of great assistance to a
reviewing tribunal. However, it is the Board' s responsibility to
undertake a careful review of the whole record in every case
involving a challenge to the panel's findings, no matter how
detail ed or conclusory those findings are. The absence of detailed
findings do not necessarily invalidate a panel's ultimte findings
and concl usions on the charges of m sconduct.

Inthis case, it is abundantly clear that there is evidentiary
support for the panel's findings of m sconduct as to counts 1 and
2. In particular, the testinony of conpl ai nant Cooper Ferguson was
consi stent and credible. M. Ferguson testified, anong other
things, that he directed respondent to proceed wth filing the
quiet title action and that respondent agreed to do so (Tr. Vol. 1,
p. 22); that respondent told himin the fall of 1992 that he had
filed an action to quiet title (Tr. Vol. 1, pp. 31-32, 61, 69-70,
77); that in response to an inquiry regarding the status of the
case in February 1993, respondent replied "there was a long wait in
Wayne County Circuit. . .they're just backed". (Tr. Vol. 1, pp. 29,
71; and that respondent first admtted to his client in May 1994
that "he had not started the case". (Tr. Vol. 1, pp. 35-36).

Count 3 of the conplaint charged that respondent failed to
answer a request for investigation served on himby mail on Cctober
7, 1994 despite an additional demand ("final notice") served by
certified mail on Novenber 19, 1994. In his answer to the
conplaint, respondent admtted his failure to answer the request
for investigation but asserted as an affirmative defense that he
was suffering from acute depression and was therefore
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"psychiatrically disabled.” At the hearing on April 7, 1997, the
panel considered the respondent's argunent that his failure to
answer the request for investigation could not constitute
actionable m sconduct if it were established that respondent was

suffering from a nental illness which prevented him from
r espondi ng. Following that hearing, the panel requested and
received briefs fromthe parties onthis issue. Inits report, the

panel adopted the Gievance Admnistrator's |egal argunent set
forth in his nmenorandum of |aw. However, the panel al so stated:
Further, irrespective of petitioner's |egal
position referenced above, this panel finds
t hat respondent failed to prove by a
pr eponder ance of the evidence that he suffered
a nmental incapacity during the period of tine
permtted to respond to the request for
investigation. (HP Report on M sconduct,
11/ 10/ 97, p. 5).

We decline to reverse the panel's ruling that respondent
failed to establish a sufficient causal connection between his
al | eged depression and his admtted failure to answer the request
for investigation. We cannot say that Dr. Goss' testinony was
necessarily persuasive, let alone conclusive, on this point.
Furthernore, we cannot accept the argunment that the panel was
required torule in respondent's favor on this issue in the absence
of rebuttal testinony.

The Level of Discipline

The hearing panel ordered that respondent shoul d be suspended
for 120 days with an additional requirenent that his affidavit in
support of automatic reinstatenent required by MRC 9. 123(A) shoul d
be acconpani ed by a nedical affidavit froma physician stating that
respondent has followed his physician's treatnent recomendations
concerning his depression and has not suffered a rel apse. W have
reviewed the discipline inposed by the panel in light of
respondent's claimthat the hearing panel failed to consider the
substantially mtigating effect of respondent's psychol ogical
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condition, the absence of prior discipline and the weight of the
evi dence of m sconduct.

First, the hearing panel properly recognized the serious
nature of respondent's msconduct. In its report on discipline,
t he panel stated:

In particular, we hold that the nunerous
m srepresentati ons nade to M. Ferguson by the
respondent about the status of M. Ferguson's
law suit and his failure to file the quiet
title action require a suspension of sone
| engt h. W Dbelieve that the 120-day
suspension we have ordered represents an
appropriate balance of the aggravating and
mtigating factors relevant to this matter.
In this regard, we note that even if M.
Bi shop's nedical condition did not exist, we
woul d i1 npose a suspension of less than 180
days. (HP Report on Discipline, 4/13/98, p.

3).

The panel specifically drew attention to its decision not to
i npose a suspension of 180 days, the l|level of discipline which
triggers the reinstatenent process described in MCR 9.123(B) and
MCR 9. 124. However, the panel's reference to a 180-day suspensi on
may al so be read as an indirect reference to the benchmark | evel of
di sci pl i ne whi ch has been consi dered by the Board where deliberate
m srepresentations to a client are not acconpani ed by substanti al
mtigation. |In cases such as Gievance Adm nistrator v Ann Bei sch,
DP 122/85 (1988), for exanple, the Board has ruled that an
attorney's deliberate msrepresentations to a client can be
expected to warrant a suspension of sufficient length to require
rei nst at enent . In this case, the panel appears to have given
substantial weight to those factors which it considered in
mtigation.

Furthernore, Respondent's argunent that the hearing panel
failed to consider certain mtigating factor is belied by the plain
| anguage of the panel's report. Respondent argues, for exanple,
t hat the heari ng panel "apparently neither consi dered nor enpl oyed”
respondent's nental illness as a mtigating circunstance. It is
difficult to see how the panel could have been nore direct on this
issue in its report on discipline:
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I ndeed, it is undisputed fromthe evidence in
this record that respondent 1is «currently
under goi ng nedi cal treatnment and has been for
sonme tine. We believe that respondent's
medi cal condition, and his efforts to obtain
treatnment for it, are mtigating factors which
we have considered in determning the
appropriate di sci pli ne. (HP Report on
Di scipline, p. 3).

Simlarly, the panel stated clearly inits report that it had
considered the mtigating effect of respondent's |ack of prior
discipline. Wth regard to respondent's claimthat the Gievance
Adm ni strator inproperly attenpted to i ntroduce evi dence of certain
confidential adnonishnments, the record discloses that it was
respondent who testified that he had two prior adnonishnents in
response to a question fromthe panel chairperson and that it was
the Gievance Adm nistrator's counsel who imediately interjected
t hat respondent had no prior discipline (including adnoni shnents)
as far as her office was concerned. (Tr. Vol. 111, pp. 42-43).

Finally, we have considered and reject respondent's argunent
that the panel failed to give substantial mtigating weight to the
fact that there was "substantially conflicting evidence of
m sconduct or the lack thereof". As we have already noted, the
record anply supports the panel's conclusion that the charges of
pr of essi onal m sconduct were established by a preponderance of the
evi dence. Once that conclusion was reached, the panel undertook
t he separate and distinct task of determ ning the appropriate | evel
of discipline in light of the nature of the m sconduct and all of
t he aggravating and mtigating factors which appear in the record.

For all of the reasons discussed above, we believe that the
heari ng panel discharged its duty appropriately and we decline to
nmodi fy the suspensi on ordered by the panel. W do, however, nodify
t he order of discipline by vacating the requirenent that respondent
obtain and file a separate nedical affidavit as a condition of

rei nst atenent. The issue of respondent's nental incapacity to
engage in the practice of |aw (as opposed to the separate question
of whether a nental illness constituted a defense to his failure to

answer a request for investigation in 1994) was raised in Count 4
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of the Grievance Adm ni strator's anmended conpl aint. That issue was
w thdrawn by the Gievance Adm nistrator follow ng review of the
i ndependent eval uation submtted by the physician appointed by the
Boar d.
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