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VEMORANDUM OPI NI ON

The Gri evance Admini strator petitioned for reviewof a hearing
panel order granting reconsideration and dismissing this fornma
conpl ai nt. Respondent was arrested in May 1995 in the State of
Fl orida for operating a notor vehicle while under the influence of
intoxicating liquor (QUIL). He was convicted of that offense in
July 1996. The Gievance Administrator filed a conplaint in
accordance with MCR 9.115(B) in February 1997. The conpl ai nt
all eged that respondent's QUL conviction in Florida violated
certain Mchigan rules, including MRPC 8.4(b). The conplaint did
not allege a violation of MCR 9.104(5)" and was not based upon the
filing of a judgnment of conviction under MCR 9.120(B)(3). The
panel concluded that respondent's 1996 QU L conviction in Florida
did not constitute professional m sconduct under any of the court
rules or rules of professional conduct charged in the fornal
conplaint, including MRPC 8.4(b) which maintains that it is
prof essional m sconduct for a |lawer to engage in conduct in

violation of the crimnal I|aw "where such conduct reflects
adversely on the |l awer's honesty, trustworthiness or fitness as a
| awyer."

Wth regard to the charge in the conplaint that this was
respondent's third al cohol related driving conviction, the pane
report ed:

Al though the formal conplaint charges, in

! The differences in scope and intent between MCR 9.104 and MRPC 8.4(b) are
di scussed in the opinion by Justice Waver, joined by Justices Brickley and Ril ey,
in Gievance Adnministrator v Deutch, 455 Mch 149, 163-166 (1997).
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paragraph 6, that respondent's QU L conviction
in Florida was his third alcohol related
driving conviction, no evidence in support of
this allegation was offered to the panel
during the m sconduct phase of the proceeding
and the hearing panel noved to the discipline
phase w thout objection by either party.
Duri ng t he di scipline phase, t he
Adm ni strator's counsel did elicit t he
foll ow ng information:

Q \V/ g Van Assche j ust
briefly [I] would like to
ask a question regarding
a prior msdenmeanor in
1987 of attenpted QUIL in
St. Cair Shores. Do you
recall that fact.

Yes.
That's true?

That' s true.

= » O >

Canmpbel | :  Thank you, | have no further
questions for this wtness.

Even if we find that the evidence established
t hat respondent was convicted of two al coho

related driving offenses in a nine-year
peri od, (not three as alleged in the
conplaint), we reiterate the findings in our
original report that we have been presented
with no evidence that the respondent's use or
abuse of al cohol has affected his practice of
law or his ability to render services to
clients. Nor have we been presented with any
evi dence suggesting that the sentence inposed
in Florida in July 1996 (fine, costs,
probation, AA, no use of al cohol and conmunity
service) is insufficient to protect the
public, the courts and the | egal profession or
the interests of society in general. [HP
Report 2/6/98, pp 5 and 6.]

The Attorney Discipline Board has conduct ed revi ew proceedi ngs
in accordance with MCR 9.118. This included the Board's review of
the record before the panel, consideration of the briefs submtted

by the parties and oral argunents conducted before the Board. MR
9.118(C)(2) authorizes the Board to refer a case to a hearing panel
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or a master if the Board believes that additional testinony should
be taken. W exercise that authority in this case because of the
fol l ow ng concerns.

As noted in the excerpt fromthe panel report cited above, the
panel was presented with information regarding respondent's QUL
conviction in Florida in 1996 and his acknow edged 1987 convi ction
of "attenpted QUIL" in St. Cair Shores, M chigan. There was no
mention in the record of any other alcohol related offenses.
Nevert hel ess, the Gievance Adm nistrator's petition for reviewis
grounded upon the assertion that "The panel erred in their
determnation that a third drunk driving incident was not a
violation of MCR 9.104 (1)-(4) and MRPC 8.4(a)-(c)." (GA Brief
4/ 21/98 p 7, enphasis added.)

At the review hearing conducted before the Board on May 21
1998, the Grievance Adm nistrator's counsel was unable to cite any
reference inthe record to athird al cohol related driving of fense.
Counsel pointed out, however, that the formal conplaint alleged in
Count Six that this was respondent's third alcohol driving
conviction and that respondent had admtted the first six
par agraphs of the conpl aint.

At a later point in the review hearing before the Board,
respondent shed further light on this question:

For 12 years of practice, | think the record
does speak for itself. Yes, | was convicted
of two DU Ls and one attenpt. | do not deny

t hat . M. Canpbell tried to, this norning

make issue of the three convictions for
drinking and driving. Yet in the transcript
he was referring to, in his brief, he says,
"And he was al so previously convicted of two
drinking and driving offenses.” Panel
Transcript 14, 15 and 17. And that's on page
ten of his brief.

Yes, there was a third drinking related
of fense attenpt. | believe that was even
admtted to on the record before the panel

There was no attenpt on ny part to conceal any
of that. The panel asked regarding the
convictions; two of them that were for
straight DU L convictions were while | was on
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vacation; one in the State of Florida, one in
the State of Mnaine.

| have not practiced in either state. | have
not mai ntained an office. 1've not naintained
an office in neither [sic] state. Yes, | did
use sone very poor judgnent. Yes, | should
have not been behind the wheel drinking and
driving. However, | was on vacation both

tinmes. And people, when they go on vacation,
often do engage in drinking. Unfortunately,
you should not be engaged with driving. |1've
learned a lesson the very hard way. [Tr
5/ 21/ 98, pp 23-24.]

Acting upon the evidence in the record before it, the pane
concl uded that two al cohol related driving offenses in a nine-year
period did not necessarily constitute evidence that respondent's
use or abuse of al cohol affected his practice of lawor his ability
to render services to clients. We do not disagree with that
conclusion. However, we do not believe that we can overl ook the
unanswer ed questions raised by respondent’'s adm ssion that he was
al so convicted of an alcohol related driving offense in the State
of Mai ne.

There is currently nothing in the record whi ch sheds any |i ght
on the circunstances surrounding the offense in Maine. For that
matter, there is scant evidence regarding the circunstances
surroundi ng respondent's arrests in Mchigan and Florida. At the
very least, the record in this case should be supplenmented to
i ncl ude the date of respondent's al cohol related driving offense in
Mai ne. Was that event widely separated in tine fromthe other two
arrests? WAs respondent arrested in Maine at a tine when he was
subject to probation in either Mchigan or Florida? Conversely,
did the incident in Maine result in probationary conditions and, if
so, did respondent conply with then?

Qur concern in this regard is magnified by respondent's
di sclosure in his testinony to the hearing panel that one of the
conditions inposed as a result of the Florida conviction was a 30-
day inpatient program (Although it is not entirely clear, it
appears fromthe record that respondent had not yet conplied with
t hat conditi on when he appeared before the hearing panel in August
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1997.) There is currently nothing in the record which assists us
in evaluating the circunstances which pronpted that requirenent.
In a recent opinion affirmng the entry of an order inposing
"no discipline for an attorney's conviction of the offense of
inpaired driving, the Board stated, "W can easily envision many
cases in which the circunstances |eading up to or surrounding an
al cohol related driving conviction may establish that professional
discipline is necessary or even useful to the protection of the

public, the courts or the profession.” Gievance Admnistrator v
Deut ch, 94-44-JC (ADB 1998).
Wthout further information in the record concerning

respondent’'s QUIL conviction in Maine and the circunstances | eadi ng
to the inpatient treatnent requirenent inposed in the State of
Florida, we are unable to conplete our review in this case. W
therefore remand this nmatter to a nmaster, pursuant to MR
9.118(C)(2), to take additional testinony and nake a suppl enent al
report to the Board. In addition to the specific information
referred to in this opinion, the master may consider relevant
evidence fromeither party which bears upon the i ssue of whether or
not respondent's QUL conviction in Florida in July 1996
constitutes a violation of those provisions of the Mchigan Court
Rul es and M chigan Rules of Professional Conduct charged in the
formal conpl aint.





