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BOARD OGPl NI ON

Respondent noves for reconsideration of the Board s order
affirmng Tri-County Hearing Panel #85 s order of reprimnd. For
t he reasons set forth below, the notion is denied.

The hearing panel found that respondent engaged in the dual
representation of certain clients with regard to a parcel of rea
estate and the transfer of a liquor |icense. The panel also found
that respondent represented his own interests with regard to the
transacti on. Respondent contended that he represented the parties
as an "accommodation.” The panel found that respondent viol ated
MRPC 1.7 and MRPC 1.8, but that in light of respondent's
unbl em shed record and "the nature and extent of said m sconduct,"”
a suspension was not warranted. Respondent filed a petition for
review. The Gievance Adm nistrator did not.

This Board affirmed the panel's order of reprinmand.
Respondent has noved for reconsideration on the ground that,
following its findings of msconduct, the panel indicated an
interest in dismssal or taking sonme action |ess onerous than a
repri mand. Respondent argues that the panel should have had the
option of entering an order inposing "no discipline” pursuant to
the Suprenme Court's recent opinion in Gievance Administrator v
Deut ch, 455 M ch 149 (1997).

We ordered suppl enental briefs on the question whether Deutch
is applicable to a proceedi ng conmenced by a formal conpl ai nt under
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MCR 9. 115, or if Deutch is applicable only to matters comrenced
with the filing of a judgnent of conviction in accordance with MCR
9.120. W have concluded that Deutch is not limted to matters
commenced under MCR 9. 120. However, we conclude that an order
i nposi ng no discipline is not appropriate in this instance, and we
therefore deny the notion for reconsideration. The panel's order
of reprimand is affirned.

l.

In Gievance Adm nistrator v Deutch, supra, the Court decl ared
that "MCR 9. 115(J) (3) does not require discipline where m sconduct
is established.” Deutch, 455 Mch at 162. That rule provides, in
part: "If the hearing panel finds that the charge of m sconduct is
established by a preponderance of the evidence, it nust enter an
order of discipline.” MR 9.115(J)(3). Historically, the Board,
and the Conm ssion, had read MCR 9. 115(J) and MCR 9. 106 to require
t hat a panel nust inpose at |east a reprinmand foll ow ng the hearing
on discipline if the panel determned, during the initial
("m sconduct") phase of the proceedings, that the respondent
comm tted m sconduct. However, in Deutch, the Court clarifiedthat
"the order of discipline [required by MCR 9.115(J)(3)] may, in
fact, order no discipline at all." Deutch, 455 Mch at 163.

The Admi ni strator argues that although nothing in the express
| anguage of the Court's opinion |limts its application to judgnent
of conviction cases filed under MCR 9.120, the context of the
Court's statenments should be taken to so restrict them
Specifically, it is argued that only when m sconduct under MCR
9.104(5) (proscribing crimnal conduct) is established by a
j udgment of conviction pursuant to MCR 9.120, may an order inposing
no discipline be entered. After a careful reading of Deutch we
nmust di sagree.

A
First, we note the plain |anguage of Deutch, repeated
t hroughout the opinion, which clearly indicates that the "no
di scipline" option is a procedural and |ogical conponent of the
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hearing on discipline.® This second-stage hearing, at which the
| evel of disciplineis set after aggravating and mtigating factors
have been consi dered, takes place in every case in which m sconduct
has been establ i shed.

The Adm ni strator argues that

the Court . . . recognized that the power to inpose
discipline should not I|ie with the Gievance
Adm nistrator, and thus there was a need to place
sone check on the prosecutorial authority. W thout
such a check, the decision to file a judgment of
conviction would necessarily always result in the
i nposition of sonme sanction. It was this need to
check the prosecutorial power that led to the
announcenent of a new procedure in judgnent of
conviction cases. [Admnistrator's brief, p 4.]

We agree that the Court wi shed to avoid reposing the power to
discipline in the Conm ssion. But, we cannot agree that the Court
created the no-discipline option in Deutch to bolster or justify a
"new procedure.”

The Court did not wite new rules, it interpreted existing
ones. And in the process of doing so it repeatedly expl ai ned that
"at the second hearing referred to in MCR 9.115(J)(2), hearing
panel s have the discretion to i ssue orders of discipline under MCR
9.115(J)(3) that effectively i npose no discipline on respondents.™
Deutch, 455 M ch at 169. Neither the | anguage nor the | ogic of the
opinion qualified these statenents or limted themto MCR 9.120
proceedi ngs, and MCR 9.115(J) applies to all subchapter 9.100
pr oceedi ngs whet her comrenced by j udgnent of conviction (MCR 9. 120)
or by formal conplaint (MCR 9.115(B)).

Moreover, the basis for the Court's conclusion that MR
9.115(J)(3) does not require the inposition of discipline after
every finding of msconduct is found in rules and principles
applicable to all discipline cases:

Again, it should be noted that the order of
discipline my, in fact, order no discipline at

all. MR 9.106 echoes the | anguage in MCR 9. 104,
whi ch states that a finding of "m sconduct” is only

! The heari ng on discipline follows, sonetimes i nmedi ately, a hearing at which

m sconduct has been established. See MCR 9.115(J)(2).
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"grounds for discipline,” not that a finding of
m sconduct requires the inposition of discipline in
every case. Were notions of justice and fairness
require, we hold that the order of discipline,
requi red under MCR 9.115(J)(1) and (3), could
include an order that effectively inposes no
di sci pline on an attorney. [ Deutch, 455 Mch at
163. Enphasis in original.]

The reference to MCR 9.104 is particularly worth exam ning.
That rule lists nine acts or om ssions by an attorney which are
deened to be "m sconduct” and "'only grounds for discipline,'"
Deutch, 455 Mch at 163 (enphasis in original). One of those
grounds is "conduct that violates a crimnal |aw of a state or of
the United States.” Logically, if a panel can i npose no discipline
for a crimnal conviction because MCR 9.104 states that such
conduct is only "grounds for discipline,” then a panel nust have
the authority to inpose no discipline under the other eight
"grounds" enunerated in that rule.

In sum the Court's holding that MCR 9.115(J)(3) does not
require the inposition of disciplinein every case of m sconduct is
based on: (1) the bifurcated system which affords such discretion
to the panels, the Board, and the Court; (2) the |anguage of the
court rules, including MCR 9.104 and 9.106; and (3), "notions of
justice and fairness."

B

Also, the Admnistrator's reading is inconsistent with the
rati onal e of Deutch and woul d defeat, at |east in part, the purpose
of bifurcating the prosecutorial and adjudicative functions in
di sci pli ne proceedi ngs.

In Deutch, the Court described M chigan's bifurcated system
the Attorney Gievance Comm ssion investigates and prosecutes
al l egations of attorney m sconduct while the Board serves as the
Court's adjudicative arm assigning formal conplaints to panels for
heari ng and revi em ng panel proceedi ngs upon petition. Deutch, 455
M ch at 158-159; MCR 9.108; MCR 9.110. Such bifurcation serves "as
an inportant check and bal ance on the activity of each branch" or
agency of the Court's discipline system Deutch, 455 Mch at 159.
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"For simlar reasons, Mchigan's attorney discipline process has
been divided so that each disciplinary proceeding involves two
stages, or two separate hearings." 1d.

The Court explained that "[t]he Board and the hearing panels
i ndependently review each case to insure discipline is required to

protect the public, the courts, and the | egal profession.” [d. |If
the no-discipline option is not available in cases initiated by
f or mal conplaint, then the "institutional ' check'’ on the

prosecutorial branch,"? could easily be defeated by that branch

through the use of the formal conplaint procedure.® Thus the
careful systemof checks and bal ances established by the rules and
described in Deutch would be reduced to an exercise in futility.

C.

Also, an interpretation which wuld |eave unfettered
discretion in the prosecutor to determne, by his procedural
el ection, whether discipline may or nust be inposed is
obj ectionable solely on the ground that it elevates form over
subst ance.

The Court in Deutch disagreed about rule interpretations in
sone aspects, but all of the Justices wanted to avoid shallow
formalism although they expressed it in different contexts. The
maj ority disapproved of a rule (or interpretation thereof) which
woul d force a panel to disregard rel evant conduct or factors not
precisely established by the judgnent of conviction. The
di ssenters found that the panel was applying the rules as witten.
However, there did not seem to be any disagreenent with the
phi | osophy behind the majority's injunction that:

The hearing panels are not absolved of their
critical responsibility to carefully inquire into

2 455 Mch at 158

3 MR 9. 104(5) defines as mi sconduct "conduct that violates a criminal |aw of
a state or of the United States." It does not require that MCR 9.120 be used
whenever an attorney's crimnal conduct is at issue. See Deutch, 455 Mch at 160.
The Comri ssion could allege in a formal conplaint that the attorney was convi cted,
or that he or she conmitted the elenents of a crinme. The attorney nay be likely to
stipulate that crimnal conduct was committed and wish to litigate only the |evel
of discipline, if any, to be inposed.
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the specific facts of each case nerely because the
admnistrator initiates disciplinary proceedi ngs by
filing a judgnent of conviction, under MCR
9.120(B)(3), rather than by formal conplaint under
MCR 9. 115(A). [Deutch, 455 Mch at 169.]
Thus, the Court concluded that it would make little sense to all ow
matters of formto i npede the process of adjudication by preventing
panels from considering pertinent matters or reaching an
appropriate disposition.

Were we to accept the Admnistrator's reading of Deutch we
woul d be establishing a schene whereby one respondent charged with
crimnal conduct via MCR 9.120 show cause proceedings has the
possibility of receiving no discipline while another attorney, who
happens to be charged with identical conduct by neans of a forma
conplaint under MCR 9.115(B), has that possibility foreclosed.
This seenms to us formalistic at best, arbitrary at worst, and
contrary to the spirit of Deutch in any event. The outcone of a
proceedi ng shoul d not depend upon how it was shown that an attorney
engaged in "conduct that violates a crimnal |aw of a state or of
the United States.” MCR 9.104(5).

D.
Finally, we nust reject the follow ng argunent:

Wen the Gievance Adm nistrator determ nes that
the facts of a case justify disciplinary
proceedi ngs, and he/she files a Fornmal Conpl aint,
the hearing panel wll exercise its critical
responsibility to carefully inquire into the
specific facts of the case when it deci des whet her
a finding of m sconduct should be made. But when
the Grievance Adm nistrator files a valid judgnent
of conviction, the finding of msconduct is al ready
made before the hearing panel nmakes its inquiry

into the facts. It was this need to have sone
procedure by which the hearing panel could stil
fulfill its duty toinquire into the facts after a

finding of msconduct in a judgnent of conviction
case which led to the procedure established in
Deut ch

Because the hearing panel considering a case
initiated by Formal Conplaint can decide whether
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the facts of the case justify some form of
discipline when it determnes if it should nake a
finding of msconduct, there is no need in such
situations to inpose the check on the Gievance
Adm nistrator's authority that was recognized in
Deutch. A finding of m sconduct based upon fully
devel oped facts necessarily i ncl udes t he
determnation that sonme form of discipline is
appropriate. Therefore, when m sconduct is found
foll ow ng the presentation of evidence on a Fornal

Conplaint . . . there is sinply no justification
for permtting a hearing panel to enter an order of
di sci pline t hat I nposes no sanction

[Adm nistrator's brief on review, pp 6-7.]

We reiterate our conclusion that the no-discipline option was
not "established in Deutch.”™ And the Court's analysis does not
depend on the manner in which proceedings are comenced. Most
i nportant, however, we cannot entertain the notion that a hearing
on m sconduct and a hearing on discipline are fungible. Panels,
the Board, and the Court performentirely different functions in
t hese distinct hearings: "The initial hearing establishes the
exi stence of professional msconduct and the second hearing
determnes the |evel of discipline appropriate in light of any
mtigating or aggravating factors in the particular case. MCR
9.115(J)(3)." Deutch, 455 Mch at 159.

If a panel finds that the allegations in a formal conplaint
have been sustained by a preponderance of the evidence, then it
nmust det erm ne whether the facts established constitute a violation
of one or nore of the Rules of Professional Conduct or Court Rules
specified inthe conplaint. This is the famliar process of making
findings of fact foll owed by conclusions of law. It is dictated by
the rul es of practice and procedure applicable in bench trials and,
therefore, in these proceedings. See MCR 9.115(A). W do not wi sh
to institutionalize a process whereby panels manipulate either
their findings of fact or their legal conclusions in order to
achi eve the sane effect as an order of no-discipline in cases where
it 1s unavail able. However, were we to adopt the Admnistrator's
readi ng of Deutch, such actions mght prove difficult to restrain.
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The fact that a "no-discipline" option exists does not nean
that it should be enpl oyed often.

In an effort toincrease uniformty and predictability as nmuch
as possible in an area of the | aw marked by case specific anal ysis,
nmost di sci pline bodi es have properly been reluctant to | et proven
rule violations go without at least a reprimand. At |east since
its inception in 1978, our system has operated on the presunption
that an attorney found to have comm tted professional m sconduct
will be disciplined. This is a logical, if not intuitive,
presunption, and it is not unique to M chigan.

It is the general rule that "the court or disciplinary agency
shoul d i npose a sanction"” followng a finding that m sconduct has
been comm tted. ABA Standards for | nposing Lawer Sanctions, 81. 3,
Commentary.* In fact, this Board had interpreted the rules to
require the inposition of some discipline once m sconduct had been
proven. See, e.g., In Re Harry T. Ward, No 34204-A (ADB 1980)°,
and Gievance Administrator v Sandra S. Schultz, ADB 96-89 (ADB

* Unlike our rul es, the ABA Mddel Rules for Lawyer Disciplinary Enforcenent
(MRLDE), define an adnmonition as a formof discipline. Conpare MCR 9.106(6) with
MRLDE, 10A(5). As in Mchigan, only discipline counsel may adnoni sh a respondent,
and counsel may not do so after formal charges have been issued. However, a panel
chair must approve an adnonition under MRLDE, 10A(5). Since the adjudicative part
of the discipline system is involved under the Mdel Rule, characterizing an
adnoni ti on as discipline would not seemto present due process problens or confuse
the prosecutorial and adjudicative functions.

> I'n Ward this Board "regretfully inpose[d] a reprinmand" where an attorney

settled a personal injury action for $325,000 in 1980, and charged a fee of 50%
(whi ch had been approved by the trial judge and which the Board and panels inpliedly
found reasonabl e by virtue of the difficulty of the case). During the course of the
representation, the Court adopted GCR 928 setting forth a schedule of maxi num
contingent fees in such cases, which respondent's fee exceeded. GCR 928 provided
that it "[did] not apply to agreenents reduced to witing before May 3, 1975."
Respondent commenced representing the client in 1969, and settled the case in "late

1975." Al though respondent's interview sheet contained his own notation as to the
fee, there was no witing within the nmeaning of the rule. Neither a hearing panel
or the State Bar Gievance Board found m sconduct. On conpl ai nant's request,

however, the Court renmanded to this Board (which succeeded the Gievance Board in
1978). A hearing panel was assigned and found that the fee had not been reduced to
writing; the panel concluded that there had been "a technical violation," but that
"under the facts and circunstances in this case [there is no justification for] the
i nposition of discipline." Ward, Board Opinion. Cting MCR 9.115(J)(3)'s
predecessor, the Board reversed the panel. The Board reasoned that the rules
required discipline upon a finding that a rule was violated, even if such violation
was technical. The Board al so pointed out that respondent was charged with the
know edge of the rule anmendnment, but noted: "we inpose this reprinmand with regret.
Respondent is a conpetent and respected attorney and recovered a large sumin a
difficult case.” On reconsideration of its order denying | eave, the Court vacated

the Board's order reprinmanding respondent. 413 Mch 1106 (1982).
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1990) .
For these reasons, the Board has only rarely dism ssed a case
on the grounds that the m sconduct did not warrant discipline even

t hough the evidence established a rule violation. See, e.g.,
Gievance Administrator v John F. G lhool, ADB 81-88 (ADB 1989)
(violation of Code provisions "were, at best, de mnims"). Inthe

wake of Deutch's clarification that an order of "no discipline" may
be entered follow ng a finding that m sconduct has been comm tted,
we concl ude that this option should continue to be exercised quite
sparingly by panels and the Board.

Parties, counsel, and nenbers of panels and the Board should
continue to strongly presune that sonme form of discipline wll
followa finding of msconduct. GCenerally, a reprimand is inposed
whenever a suspension or disbarnment is not necessary to serve the
ends of the discipline system On the |Iow end of the spectrum of
m sconduct warranting a reprimand are "relatively innocuous,
technical, or isolated violations that suggest an unusual or m nor
| apse of judgnment rather than a nore derelict state of mnd."
Wl fram Mdern Legal Ethics (1986), 83.5.3, p 127. See al so,
Gievance Admnistrator v Steven J. Lupiloff, DP 34/85 (ADB 1988),
p5 ("lack of actual harmto conpl ai nant coupled with respondent’'s
| ack of intent to defraud may mtigate the gravity of respondent's
techni cal m sconduct to a degree that discipline should be reduced
to areprimand”). Such m nor m sconduct should ordinarily receive
a reprimand and not an order inposing no discipline.

I,
In this case, we are unabl e to concl ude that the panel's order
of reprimnd was i nappropriate.
Even a conpetent and ethical attorney nmay suffer an
uncharacteristic | apse and find hinself or herself in violation of

the Rules of Professional Conduct. When such an attorney is
reprimanded, it does not necessarily brand him or her as
"unethical,” nor does it necessarily connote an intentional

violation of the rules in that instance. But a reprinmnd does
serve the inportant function of marking the boundaries of ethical
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conduct for that attorney as well as others. And, by its public
nature, it can anount to significant discipline for sone attorneys,
particularly those with no record of prior discipline.

After reviewing the record, we concluded that the panel's
findings of fact are supported by the evidence, and that its
conclusions of law were not erroneous. W also rejected
respondent's due process argunents.

The panel issued its report and order of reprimnd on March
28, 1997. In July, the Supreme Court released Deutch, supra
Respondent seeks reconsi deration of our order affirm ng the panel's
reprimand on the basis that the panel was erroneously infornmed by
counsel for the Adm nistrator that it could inpose no |less than a
repri mand. Whet her or not the panel would choose to inpose no
di scipline, we have concluded that a reprimand is appropriate.
Accordingly, the notion for reconsideration is deni ed.

Board Menbers Elizabeth N. Baker, C H Dudley, MD., Barbara B.
Gattorn, Gant J. Guel, Abert L. Holtz, Mchael R Kraner,
Kenneth L. Lew s, Roger E. Wnkel man, and Nancy A. Wnch concur in
t hi s deci si on.





