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On COctober 3, 1997, Tri-County Hearing Panel #1 issued an
order in this matter suspending respondent's |license to practice
law in Mchigan for a period of thirty days conmenci ng Oct ober 25,
1997. In accordance with MCR 9.106(2), the panel inposed
conditions relevant to the established m sconduct including
conpletion of a |law office managenent semi nar; denonstration of
respondent’'s further awareness of ethical obligations by taking and
passing the ethics portion of the Multi-state Bar Exam nation or
auditing a course in professional responsibility by an accredited
| aw school ; and the requirenent that respondent practice | aw under
the supervision of a mentor for a period of one year. The
Gri evance Adm nistrator petitioned for review and seeks increased
discipline. W affirmthe hearing panel's order.

On review, the Board nust deternm ne whether the panel's
findi ngs have evidentiary support in the whole record. At the sane
time, the Board possess a greater degree of discretion with regard
totheultimte result. Gievance Adm nistrator v August, 438 M ch
296, 304; 475 NWad 256 (1991); In re Daggs, 411 Mch 304, 318-319;
307 NW2d 66 (1981). In this case, neither party has chall enged t he
hearing panel's factual findings with regard to respondent's
failure to exercise reasonable diligence in conpleting the
adm ni stration of a decedent's estate; his failure to comunicate
adequately with the client; his failure to conply with MCR 8. 303;
his failure to segregate client funds fromhis personal funds; his
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charging of an excessive fee for legal services and his
presentation of an invoice for fees which falsely inplied that he
had conpleted all of the necessary probate procedures.

The panel, which had the first-hand opportunity to assess
respondent’'s credibility and deneanor, concluded that respondent's
i gnorance of the law led to his negligent handling of the probate
matter. Respondent denonstr at ed, at best, an elenentary
understanding of the procedures, papers and fees necessary to
conclude the admnistration of a decedent's estate in Gakland
County Probate Court. Respondent al so professed conpl ete i gnorance
of the requirements of MCR 8.303 which govern an attorney's
conpensation for | egal services rendered on behalf of a fiduciary.
It is undisputed that respondent violated several provisions of
that rule including failing to enter into a witten fee agreenent
signed by his client and withdrawing the clainmed fees from his
client trust account before those fees had been approved by the
probate court.

We have been presented with no specific case authority for the
proposition that paynent of an attorney's clained fees wthout
proper consent of the interested parties or approval by the probate
court in violation of MCR 8.303 constitutes m sappropriation. In
t hese revi ew proceedi ngs, counsel for the Adm nistrator conceded
that respondent's wi thdrawal of estate funds to pay his attorney
fees could be characterized as comm ngling and m sappropriation in
a technical sense. However, in this case it is clear that
respondent's withdrawal of funds for attorney fees did not approach
the level of wllful conversion or enbezzlenent of estate funds
whi ch woul d be expected to result in discipline ranging from a
suspensi on of one year to |license revocation.

W are nore troubled by respondent's presentation of a
statenent for |legal services to his client |listing services which
had not been perfornmed and filing fees which had not been paid.
Wi |l e respondent clainmed that the statenment was prepared in good
faith and that those itens sinply represented his estimate of the
services needed to close the estate, we agree with the Gievance
Adm nistrator that the failure to denote specifically those
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services which had not yet been perforned resulted in a statenent
whi ch was fal se and m sl eadi ng. However, for purposes of assessing
di sci pline, respondent's statenent for fees cannot be conpared to
the forged docunents or deliberate fal sehoods found in the cited
cases of Schwartz v CGerisch, ADB 171/87; 197/87 (ADB 1988) (three-
year suspension increased to revocation); Gievance Adm ni strator
v _Henderson, 92-118- GA (ADB 1992) (one-year suspension increased to
revocation) or i evance Adm nistrator v Fernando Edwards, 437 M ch
1202; 466 NW2d 281 (1990) (Board increased two-year suspension to
revocation; Suprene Court perenptorily reduced to three-year
suspensi on).

W are satisfied that the hearing panel carefully considered
the nature of respondent's conduct in light of the surrounding
circunstances and the mtigating factors presented. As the panel
recognized in its report, conparisons, even to simlar cases, are
not necessarily of great value and the discipline inposed nust be
appropriate to the facts of the particular case. Inre Gines, 414
M ch 483, 494-495; 326 NW2d 380 (1982).

The discipline order crafted by the panel conbines the
punitive/deterrent effect of a short suspension with renedial
conditions involving continuing education. Finally, the panel's
order addresses the need to assure protection of the public by
directing that respondent practice |aw under the supervision of a
mentor for a period of one year. We conclude that the hearing
panel's order is sufficient to achieve the goals of these
di sci plinary proceedi ngs and shoul d be affirned.

Board Menbers Eli zabeth N. Baker, C. H Dudl ey, Barbara B. Gattorn,
Gant J. Guel, Albert L. Holtz, Kenneth L. Lews, Roger E
W nkel man and Nancy A. Wonch concur in this decision.

Board Menber Mchael R Kraner did not participate in this
deci si on.





