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This matter was comrenced with the filing of a three-count
formal conplaint, Case 94-158-GA, which charged that respondent
commtted acts of professional msconduct warranting discipline.
Respondent failed to tinely answer that conpl aint and a default was
entered. A supplenmental conplaint for failure to answer, Case 94-
174-FA, was filed and consolidated for hearing. A default was
entered for respondent's failure to tinmely answer that conplaint.
Bot h defaults were subsequently set aside by the panel. On August
28, 1997, the hearing panel filed its report and order dism ssing
Counts 2 and 3 of formal conplaint 94-158-CGA for the reason that
the all egati ons had not been established by a preponderance of the
evi dence. The panel dism ssed formal conplaint 94-174-FA based
upon its prior ruling setting aside the default in the origina
conpl ai nt. The panel unaninously concluded that respondent's
failure to pronptly prepare and process a proposed judgnent of
divorce and eligible donestic relations orders on behalf of
conplainant warranted a suspension of respondent's license to
practice law for a period of thirty days.

The respondent filed a petition for review arguing that the
panel's findings of msconduct are wthout proper evidentiary
support; that the panel precluded respondent's effective
exam nation of certain witnesses as the result of the w tnesses’
assertion of an attorney/client privilege or doctor/patient
privilege; and that the discipline inposed by the panel is unduly
har sh. The Gievance Administrator filed a cross-petition for
review which seeks a determination that respondent's failure to
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file atinmely answer to the original formal conplaint constituted
pr of essi onal m sconduct. The Adm nistrator seeks an additiona
thirty-day suspension for the failure to file a tinely answer.

COVPLAI NT 94-158-CGA

The Attorney Di scipline Board has conduct ed revi ew proceedi ngs
in accordance with MCR 9.118 and has reviewed the record bel ow.
Wth regard to the panel's findings of m sconduct as alleged in
Count 1 of formal conplaint 94-158-GA, we conclude that those
findings have proper evidentiary support in the whole record and
they should be affirmed. W are not persuaded that the panel erred
in its rulings on the assertion of a physician/patient privilege
with regard to the testinmony of Dr. Sommerschield or the assertion
of an attorney/client privilege with regard to the testinony of
conplainant's fornmer husband and his attorney.

COVPLAI NT 94-174-FA

The hearing panel's decision to set aside the default for
failure to file atinely answer to conpl aint 94-158- GA was a proper
exercise of its discretion. Nevertheless, MCR9.104(7) establishes
failure to answer a conplaint in conformty with MCR 9.115(D) as
m sconduct and grounds for discipline regardl ess of the entry or
setting aside of a default under the procedural rules which appear
in MCR 9.115(D)(2) and MCR 2.603(D). We addressed this issue in
Gievance Adm nistrator v Mary L Banks, 95-234-GA (ADB 1997):

The hearing panel erred in dismssing the
f or mal conpl ai nt whi ch char ged t hat
respondent's failure to file a tinmely answer
to the initial conplaint, Case 95-234-GA
constituted pr of essi onal m sconduct in
violation of MCR 9.104(7). Respondent does
not claim that the conplaint was inproperly
served. She acknow edges receiving the
conpl aint and she admts that she did not file
a tinely answer. Her sole explanation to the
panel was that she received a notice fromthe
Board adjourning the initial hearing date and
she thought that this relieved her of the
responsibility to file an answer wthin
twenty-one days. There is nothing in the
adj ournnent notice or the rules which create
such an inference. The Board has rul ed that
the withdrawal of a default for failure to
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answer does not preclude a finding that the
failure to file a tinely answer neverthel ess
constitutes a violation of MCR 9.104(7) and
the plan |anguage of MCR 9.115(D)(1).
Gievance Administrator v Rhonda R Russell,
91-202-GA; 91-235-GA (ADB 1992). As with the
failure to answer t he Request for
| nvestigation, the circunstances surrounding
respondent's failure to file a tinely answer
may well constitute a mtigating factor to be
considered by the panel in determning the
appropriate discipline. Those circunstances
did not, however, relieve respondent of the
unavoi dabl e duty to provide a tinely answer to

the conplaint. [G&Gievance Admistrator v
Banks, p 6.]
The circunstances in this case are simlar. Respondent concedes

that the formal conplaint was properly served and he expl ained to
the panel that he and his staff m stakenly assuned that an answer
was required within twenty-eight days after service rather than
within twenty-one days as required by MCR 9.115(D). W do not
necessarily disagree wth the panel's conclusion that respondent's
failuretofile atinely answer to the conplaint need not result in
suspensi on of respondent's |icense under all of the circunstances.
However, in accordance with the Board's prior rulings, these
circunstances mtigated but did not exonerate respondent's failure
tofile atinely answer. W therefore reverse the hearing panel's
di sm ssal of formal conplaint 94-174-FA

LEVEL OF DI SCI PLI NE
Taking into account all the factors in this case, including

respondent's prior unblem shed record, the absence of di shonesty or
selfish notives and the absence of evidence in the record
suggesting that respondent's conduct was part of a pervasive
pattern of negl ect on behalf of other clients, we are not persuaded
t hat suspension of the respondent’'s |icense is necessary to achi eve
the proper goals of these discipline proceedings. Discipline is
therefore reduced to a reprimand.

Board Menbers Barbara B. Gattorn, Grant J. Guel, Al bert L. Holtz,
Kenneth L. Lewis and Nancy A. Wonch concur in this decision.

Board Menbers Elizabeth N Baker, C. H Dudley, Mchael R Kraner
and Roger E. Wnkelman did not participate.





