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BOARD OGPl NI ON

The respondent, Neil C. Szabo, was charged wth professional
m sconduct for allegedly challenging opposing counsel to a fight
and for saying to him "you are a fucking asshole.” The hearing
panel concluded that respondent was not guilty of professional
m sconduct as all eged and di sm ssed the conplaint. The Gievance
Adm ni strator petitioned for review For the reasons set forth
bel ow, we affirmthe hearing panel's deci sion.

The charges of professional msconduct arise out of
respondent’'s representation of the husband/ defendant in a divorce
case in Genesse County Circuit Court. Conplainant represented the
wife/plaintiff. Respondent and conpl ai nant appeared on behal f of
their respective clients at a notion hearing in Genesse County
Circuit Court on April 15, 1996. The formal conpl ai nt charges that
after the conclusion of the notion hearing and upon exiting the
courtroom respondent bl ocked conpl ai nant' s way and shout ed at hi m
"do you fight?" According to the conplaint, respondent continued
to stand a few feet away fromthe conpl ai nant whil e shouting,

i) "Do you box?";

ii) That he, (Respondent) wanted to "physically fight
hi mP";

iii) "You' re a fucking asshole"; and,

iv) "I want to kick your ass because you are a fucking
asshole. You can sue ne for libel but | will say it
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again. You are a fucking asshole.”

The conpl ai nt al |l eges that this conduct violates MCR 9. 104(1),
(2), (3) and (4) and MRPC 6.5(a), and 8.4(a) and (c).

At the hearing, conplainant testified that respondent was
i nches away and essentially had conplai nant pinned against the
courtroomdoor. Conplainant testified that respondent railed "for
several mnutes"; that conplainant attenpted to quiet hi mdown but
respondent kept getting |ouder; that he "thought [respondent] was
going to hit nme right then and there"; and that respondent called
hi ma "fucking asshol e" repeatedly, "at | east half a dozen tines."

Complainant's client corroborated sone of conplainant's
testimony, while contradicting other portions.

Respondent testified differently as to the events that day.
Conpl ai nant was one and one half hours late to the hearing on the
nmotion, which he opposed strenuously although respondent had
recently nore or |less acceded to a simlar request to obtain funds
from an account "frozen" by court order. Conpl ai nant
"aggressivel y" opposed the notion and unjustly accused respondent’s
client of having ganbling debts. Just prior to leaving for court,
respondent received conplainant's deposition notice for the
foll ow ng Monday (notion day where respondent practices).

Accordi ng to respondent, he suggested to conpl ai nant t hat they
put on boxing gloves and settle their differences at the YMCA at
whi ch point conplainant said, "what kind of |awer are you to
t hreaten ne?" Respondent testified that he repeatedly explainedto
no avail that he was not threatening conplainant but rather was
using a figure of speech to suggest that conplainant drop his
hardball litigation tactics. But conpl ai nant woul d not accept
respondent’'s neani ng. | nst ead, according to respondent,
conpl ainant called his client over and "perfornmed" for her.

Respondent descri bed what happened next:

A Vell, he had his client over. | already expl ai ned

to himthree or four tinmes before that there is no
threat involved here. And he is still -- he is
still doing this. And ["]what kind of a | awer are

you["], | took it personal. He is insulting ne
personal |l y.
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Q And then is that when you wused the remarks, ["]]
know what kind of a l|lawer you are, you're a
fucking asshole["]?

A Exactly.

When conpl ainant continued to insist he was being threatened,
respondent uttered the unflattering eptithet again and then,
realizing he had lost his tenper, turned and wal ked away.
Conpl ai nant then called out "how can you threaten ne and just wal k
away[ ?]" But respondent kept wal ki ng.

Because a hearing panel has the opportunity to observe the
W tnesses during their testinony and so to judge their deneanor,
this Board generally defers to the panel's resolution of
credibility questions. Gievance Adm nistrator v Deborah C. Lynch,
No 96-96-GA (ADB 1997). See also In Re McWorter, 449 Mch 130,
136 n 7 (1995). The panel here made it clear that it believed
respondent’'s version of the events, and placed little credence in
the testinony of conplainant and his client on critical points.

In addition to the foregoing w tnesses, two Genesee Circuit
Judges testified and described respondent as courteous,
prof essional, and respectful. Further, conplainant's predecessor
testified that while she was respondent's opposing counsel in the
very sane divorce proceedings which gave rise to this matter,
respondent "was al ways a gentl enman, poised, quiet.” She testified
that she had opposed him in other cases and that he was never
unpr of essi onal .

After hearing all of the evidence, the panel characterized
respondent's outburst as an "isolated incident,” and found that he
"did not repeatedly use profane | anguage toward [conpl ai nant] and
did not continually exhibit inappropriate conduct as a nenber of
the I egal profession.” The panel expressly rejected conplainant's
testinony regarding the duration of the incident, and noted that
conpl ai nant used his grievance against respondent in the divorce
proceedings "on at Jleast two occasions to gain a tactica
advantage." Appropriately, neither the panel nor the respondent
suggest that conplainant's actions excuse respondent's conduct.
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Viewing the panel's report in its entirety, we can only
construe it as accepting respondent's testinony that his fleeting
reference to boxing was made i n exasperation and/or jest, and that
the statenents could not have been seriously understood by
conplainant as an invitation to fight. After respondent had his
say, he walked away from a potentially inflamatory situation
Thus we are left to consider the profanity used by respondent.

The Adm ni strator does not argue that the use of certain words
by an attorney nmust automatically result in a finding of m sconduct
regardl ess of the circunstances. |Indeed such a rule would be at
odds with long established general principles in discipline
matters. The panel found that respondent's remarks were made in a
private exchange not heard by third parties. Nonetheless, we agree
with respondent that his outburst was inappropriate. He shoul d

have nmaintained better self control in the face of what he
perceived to be less than professional tactics by his opponent.
The answer to uncivil conduct is not escalation. Respondent

apparently recognized this when he de-escal ated and di sengaged.
Thus, while we do not condone respondent's choice of words in
characterizing his opposing counsel, we agree with the panel that
under all of the circunstances presented here, respondent's ill-
chosen remarks do not rise to the |evel of m sconduct.

Board Menbers Elizabeth N Baker, Barbara B. Gattorn, Albert L.
Holtz, Mles A Hurwitz, Mchael R Kramer and Roger E. W nkel man
concur in this opinion.





