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Thi s discipline proceeding was commenced with the filing of a
j udgnment of conviction entered in the United States District for
the Eastern District of Mchigan on June 20, 1997 by U S

Magi strate Thonas A. Carl son. That judgnent recited that
respondent, Leonard Jaques, was found guilty of one count of sinple
assault in violation 18 U S C Sec. 113(A(5). Respondent' s

assaul tive conduct occurred May 7, 1996. Respondent was ordered to
pay a fine of $5000 and a speci al assessnment of $10 and was ordered
to engage in a programof comunity service to be conpleted within
ni ne nonths. In accordance with MCR 9.120(B)(3), the Attorney
Di sci pline Board ordered respondent to show cause why a final order
of discipline should not be entered and the matter was referred to
a hearing panel. The respondent and the Gievance Adm ni strator
have each petitioned for review of the hearing panel's order of
repri mand issued Septenber 10, 1997. W remand to the hearing
panel for aninquiry into the specific facts of the underlying case
as mandated by Gi evance Adm nistrator v Deutch, 455 Mch 149; 565
NW2d 369 (1997).

The Gri evance Adm ni strator seeks review only on the |evel of

discipline and argues that respondent's conduct warrants a
suspensi on of at |east 180 days. The respondent filed a cross-
petition for review. He argues that the hearing panel erred inits
ref usal to entertain argunent regarding the neaning and
construction of applicable Mchigan court rules; its refusal to
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entertain argunent regarding the constitutionality of the
applicable court rules; its refusal to entertain testinony and
argunent regardi ng the conduct which led to the assault conviction;
and inits decision to inpose a reprimand rather than no discipline
at all. We conclude that the panel's refusal to admt the
testinmony regarding respondent's conduct on My 7, 1996 was
inconsistent with the panel's responsibilities as explicated in
Gievance Adm nistrator v Deutch, supra. W remand to the panel on
that issue only and do not address the other argunents raised on
appeal .

At the panel hearing on August 11, 1997, the Gievance
Adm nistrator's counsel stated he was prepared to offer the
testinony of as many as three witnesses. They were identified as
Thomas Enery, the attorney who was the victimof the assault; Fred
Pratt, the court reporter who was present in the room when the
assault took place; and respondent. Counsel explained that the
proposed testinony would establish certain aggravating factors
including the victims status as an attorney, that the assault
occurred in a federal courtroom and that respondent had not
expressed renorse. Having taken the offer of proof, the panel
ruled that it woul d exclude the testinony for the reason that, with
one exception, those matters were enconpassed in the judgnent of
conviction itself. As to that exception, that the assaultive
behavi or occurred in a courtroomoutside the presence of a judge or
jury, the parties placed a stipulation on the record.

The respondent, in turn, made an offer of proof as to
W t nesses who woul d testify to the events which led to the assault
convi ction, including what was descri bed as "consi derabl e history"”
between M. Jaques and M. Enery, the physical condition of a
W t ness on whose behal f respondent would claimto have intervened
and respondent's own state of mnd as to the need for such
i ntervention. Respondent conceded that the proffered testinony had
been presented to Magistrate Carlson in the federal assault
proceedi ng. That testinony was al so excl uded by the panel on the
grounds that it was inadm ssible in [ight of the conclusive nature
of the judgnent of conviction.
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W do not necessarily fault the panel for its view that
all om ng the testinony concerning the conduct which resulted in the
assault conviction would inpermssibly open the door to a
relitigation of the crimnal proceeding. It is well settled that
MCR 9.120(B)(3) provides a procedural shortcut which allows the
Gievance Adm nistrator to file a certified copy of a judgnent of
conviction thereby relieving the Adm ni strator of the obligation of
retrying the crimnal case. In many cases, hearing panels have
accepted the argunent of the Gievance Admnistrator and his
predecessors that testinony regarding the facts of the underlying
case should be discouraged as an attenpt to "go behind the
conviction," especially if respondent or his wtnesses offered
testinmony which would tend to mnimze or cast doubt upon a
necessary elenent of the crimnal offense.

At the Board review hearing, the Gievance Admnistrator's
counsel was asked whether respondent should have the right to
present mtigating evidence in the formof an account by respondent
or any other eye wtnesses to the assault. The Deputy
Adm nistrator replied that such testinony should not be allowed
because, under 9.120 "you can't, in effect, attack the validity of
a conviction, which is what he is doing" (Brd. Hg. 11/20/97, Tr.
p. 27). The coll oquy between the Board' s Vi ce-Chairperson and the
Deputy Gievance Adm ni strator conti nued:

VI CE- CHAl RVAN LEW S: Exanple conmes to m nd.
Assault. Lawer 1is convicted of assault.
You've got the conviction. Now we go to the

mtigating phase of the process. And the
gquestion that pops up is well, why did you
assault this person. Wll, he said sonething

real ugly about ny nother. Wiy wouldn't that
kind of thing be allowed at the mtigating
phase of this process?

MR EDI CK: Because you are attacking
collaterally the underlying conviction. | f,
in fact, the assault --

VI CE- CHAI RMAN LEW S You' ve got the m sconduct
already in place. | guess nowthe questionis
what penalty should be inposed. You' ve got a
m sconduct . That's already established
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because you' ve net your burden and they don't
have a right to go around that. But they do
have a right, it seenms to nme, to be able to
say wel |, there's sone mtigating
circunstances here, and if you hear them
maybe you won't punish nme at all or you won't
puni sh me as nuch.

MR EDICK | still think what is really
happening in disguise is they're attacking the
validity of the conviction. For exanple, if
the Judge in M. Jacques' crimnal case had
even a reasonabl e doubt as to whether he was
acting in self-defense or not, he would have
bound to acquit him And he didn't acquit
him he convicted him

And this whole issue of what M. Jacques was

allegedly -- how he was allegedly acting was
all litigated in front of Magistrate Carl son.
So to do and re-litigate that all again, it
really defeats the purpose of 9.120. | think
the Court has made a --

VI CE- CHAI RMAN LEWS: M. Edick, | got vyour
answer .

First, we do not agree that respondent's attenpt to show his
or her notivation or state of mnd at the tinme of the offense
necessarily constitutes an inproper attack upon the conviction
itself. The exanple raised by the Board's vice-chairperson is apt.
In the eyes of the crimnal law, clains of provocation, for
exanple, may be irrelevant to the question of whether or not the
necessary elenents of the crinme of assault have been establi shed.
Neverthel ess, the question of whether or not the assault was
provoked or unprovoked may have a direct bearing on the appropriate
penalty inposed by the sentencing judge. Simlarly, those
circunstances could have a direct bearing on the appropriate
di sci pl i ne whi ch shoul d be i nposed when t he def endant happens to be
a licensed attorney. In short, a shove adm nistered to a drunken
bully hurling epithets at one's child and an unprovoked attack on
opposi ng counsel during oral argunent could both, hypothetically,
result in a conviction of sinple assault. Nevert hel ess, the
differing circunstances in those two situations could warrant
widely differing sanctions. Wthout testinony as to those
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circunstances, thereis sinply no way to differenti ate between the
two otherw se seem ngly identical assault convictions.

The record in the instant case establishes that respondent
engaged in conduct on May 7, 1996 which led to his conviction of
the crime of sinple assault on June 20, 1997. The parties
stipulated that the event in question occurred ina U S. District
Courtroom at a time when court was not in session. There is no
di spute between the parties that respondent is sixty-nine years
ol d, has been practicing lawfor thirty-five years and has no pri or
discipline in Mchigan. OQher than the offers of proof submtted
at the hearing, there is no other information in the record which
woul d assist the panel or the Board in conducting a neaningfu
anal ysis of the nature of respondent's conduct or the appropriate
sancti on.

W need not comrent on the argunents of the parties as to
whet her or not the Suprenme Court's recent opinion in Gievance
Adm ni strator v Deutch, supra, represented a significant change in

the nature of proceedings conducted under MR 9.120(B). For
purposes of this matter, it is enough to recognize that Deutch
clarifies, if not establishes, a hard and fast rule that

prof essional m sconduct under MCR 9.104(5) 1is conclusively
established by the Admnistrator's filing of a judgnent of
conviction for any crimnal offense regardless of whether the
conviction, on its face, reflects adversely on the attorney's
honesty, trustworthiness or fitness as a | awer under MRPC 8. 4(b).
Deutch, 455 M ch at 153. 1In such a proceeding, the hearing panel
and the Board clearly have no substantive adjudicative function
with regard to the issue of professional m sconduct. Under MCR
9.120(B)(3), the Admnistrator has the sole discretion to decide
whi ch judgments of conviction will be filed and which will not be
filed and, thus, which attorneys who have violated a crimnal |aw
wi |l be subject to an order of discipline and which will not.
Recogni zi ng, however, that the hearing panels and the Board
shoul d have some adjudicative role, described as the "requisite
check on the Adm nistrator's prosecutorial authority," Deutch, 455
Mch at 162, the Court enphasized the necessarily broad scope of
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t he hearing on discipline under MCR 9.115(J)(3). The notion that
the parties are restricted from presenting evidence regardi ng the
facts of the underlying case is dispelled in Deutch:

The hearing panels are not absolved of their
critical responsibility to carefully inquire
into the specific acts of each case nerely
because t he adm ni strator Initiates
di sci plinary proceedings by filing a judgnment
of conviction under MCR 9.120(B)(3), rather
than by formal conplaint under MCR 9. 115(A).
Deutch, 455 M ch at 169.

The inportance of such an inquiry into the specific facts of

the case is underscored in Deutch by the Court's ruling that while
an order of discipline must follow in every case where the
Adm nistrator has filed a valid judgnent of conviction, the order
may effectively inpose no discipline on the attorney."
A panel decision to forego the inposition of discipline at all
woul d, the Court noted, occur in the rare case "where the
mtigating circunstances so clearly outweigh any aggravating
factors and the nature and harmof the crine." Deutch, 455 Mch at
163 n 13 (enphasi s added).

Deut ch not only mandates an inquiry into the specific facts of
each case, but makes clear that any fear that such an inquiry would
constitute an attack on the conviction is unfounded. Except for a
few narrowl y drawn circunstances?, the finding of m sconduct which

! Wiile we need not consider the extent to which Deutch otherw se nodifies
prior interpretations of the rules governing discipline proceedi ngs, we know of no
prior rule or decision which contenplates the entry of an order of discipline which
"effectively inposes no discipline.” To that extent, Deutch does inplicitly overrule
prior Board opinions which held that "where even a technical violation of the
discipline rules is established, discipline nust follow, regardless of the
mtigation exhibited." Matter of Janes H. Kennedy, DP 48/80 Brd. Opn. p. 132
(1981). See also Schwartz v Ward, #34204-A, Brd. Opn. p. 80 (1980).

2 The Court discussed some of these exceptions:

Arguably, the respondent could challenge a finding of msconduct by
claimng that the crime is not a violation of state or federal |aw the
crime does not <carry the requisite penalty of punishnent by
i mprisonment, fine, or other discipline; or the conviction was set
aside or otherwise elimnated fromthe respondent's record. Di sm ssal
woul d only be appropriate if the hearing panel found such argunents to
be persuasive. O herw se, the Adm nistrator has proven, with the valid
j udgnent of conviction, that respondent comm tted "ni sconduct." Deutch,
455 M ch at 161.
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automatically results fromthe filing of a judgnent of conviction
under MCR 9.120(B)(3) is, under Deutch, unassail abl e.

CONCLUSI ON
We remand this proceeding to the hearing panel for a careful
inquiry into the specific facts of the case, including the nature
and harm of the crine. The hearing panel shall then file its
report on discipline and enter an appropriate order in accordance
with MCR 9.115(J)(1) and (3).
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