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Respondent admittedly failed to answer a request for
investigation and a formal conplaint. The panel found that these
failures to answer constituted professional msconduct as charged
i nthe consolidated conpl ai nts but concl uded t hat public discipline
was not warrant ed. The Gievance Administrator petitioned for
review of the hearing panel's "Order Regarding Discipline” which
i mposed no di sci pline but adnoni shed respondent for his failure to
answer. W agree with the Gievance Adm nistrator that the power
to adnonish an attorney rests solely with the Attorney Gievance
Comm ssi on under the procedure outlined in MCR 9.106(6). W also
agree that the panel's decision to inpose no discipline was
i nappropriate under the facts of this case. W vacate the hearing
panel's order and reprimnd respondent for his failure to answer
the request for investigation and a formal conplaint.

BACKGROUND

On Cctober 9, 1996, Harrisville attorney J. Thomas Carroll,
Jr. wote to the Attorney Gievance Conmi ssion to conplain that
respondent, Gregory S. Thonpson, had failed to pay the sum of
$60. 00 for legal services rendered by Carroll to a client of
respondent’'s in August 1995. M. Carroll sent a copy of his letter
to respondent. On Cctober 11, 1996, respondent sent a personal
noney order to M. Carroll in the anount of $68.00. On Cctober 21,
1996, M. Carroll sent witten acknow edgnent that he had received
t he check to respondent and the Attorney Gievance Comm ssion. On
the sane day, October 21, 1996, the Deputy Admi nistrator of the
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Attorney Gi evance Commi ssion sent a letter to respondent which 1)
attached the correspondence previously submtted by M. Carroll; 2)
described M. Carroll's correspondence as a request for
investigation; 3) directed respondent to submt a witten answer
within twenty-one days in accordance with MCR 9. 113(A); and, 4)
war ned respondent that his failure to submt such a statenent could
be consi dered m sconduct under MCR 9.104(7) and MCR 9. 113(B)

Respondent wote or called the Gievance Conmm ssion and was
granted an extension to file his answer until Novenber 25, 1996.
No answer was received and on Decenber 5, 1996, the Deputy
Adm ni strat or sent anot her copy of the request for investigationto
respondent, by regular and certified mail, with a "final notice"
warning that failure to file an answer within ten days would
subject him to disciplinary proceedings before the Attorney
Di sci pl i ne Board.

The Gievance Adm nistrator made good on that warning by
filing a formal conmplaint on April 9, 1997 which charged that
respondent's failure to file an answer to the request for
i nvestigation constituted professional m sconduct in violation of
MCR 9. 103(C) and MCR 9.104(1), (2), (3), (4) and (7), MCR 9. 113(A),
MCR 9.113(B)(2) and the M chigan Rules of Professional Conduct,
8.1(b) and 8.4(a) and (c). The matter was assigned to a hearing
panel and a hearing date was set. On May 5, 1997, the
Adm nistrator filed a default for respondent's failure to file an
answer to formal conplaint 97-68-GA. The Adm nistrator also filed
a suppl enental conplaint, 97-99-FA which charged that respondent's
failure to answer the original conplaint constituted separate
m sconduct .

Respondent retai ned counsel and appeared before the panel on
t he schedul ed hearing date. Respondent admtted that his default
had been properly entered. He did not contest the panel's finding
t hat m sconduct had been establi shed.

In mtigation, respondent testified that he received the
request for investigation fromthe Attorney Gievance Conm ssion
after he sent paynent to the conplaining attorney. He testified
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that he never answered the request for investigation because he
"sinply forgot about it." (Tr. p. 35). He also admtted that he
received both formal conplaints but did not answer them again,
because he forgot due to a heavy trial schedule. "It just wasn't
a priority.” (Tr. p. 43). Respondent told the panel:

This will not happen again. | have | earned by
| esson. It has cost ne dearly. | have |ost
sl eep over this. | have never been through
this type of thing before.

In closing, respondent's counsel recommended that no
di sci pline be i nmposed, citing Gievance Adm ni strator v Deutch, 455
M ch 135; 565 NW2d 369 (1997), or in the alternative, that no nore
than a reprimand be inposed, citing Gievance Admi nistrator v
Baungartner, 91-91-GA; 91-108-FA (ADB 1992). Petitioner's counsel
recomended a thirty-day suspension, citing Gievance Adni ni strator
v_denn, DP 91/86 (ADB 1987).

In its report issued October 10, 1997, the panel held:

Under the facts and circunstances in this
case, Hearing panel No. 73 concludes that the
original request for investigation should not
have i ssued wi t hout an i nformal heari ng having
been conducted under 9.114(A)(1). Indeed, it
appears clear that the original matter wa a
fee di spute between attorneys. The discipline
process was never intended as a collection
agency. The nmatter would have been nost
efficiently and judiciously handled in an
i nformal manner.

Further, the panel finds that the Respondent
stood ready, willing and able to accept his
responsibility for failure to respond to the
f or mal request for I nvestigation and
conplaint, in spite of the fact that the
request for investigation and Conpl ai nt shoul d
not have i ssued. The panel further finds that
the underlying conplaint is de mnims, in
addition to involving matters which are not
di sciplinary in nature.

Therefore, adhering to Deutsch [sic] .

Hearing Panel No. 73 enters an rs an adnoni shment of
Respondent, consistent with MR 9. 106. I n
this regard the panel is mndful that Deutsch
[sic] conflicts to sonme degree with 9.106 in
t hat under the body of 9.106 adnoni shnent is
to be entered by the Comm ssion without filing
a conplaint. VWile the entry of an
adnoni shnent S cited as appropriate
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di sci pline under Deutsch [sic], that decision
also requires that the Board conclude a
finding of msconduct in order to enter
discipline of whatever kind it fashions.
Wthout a conplaint, there can be no finding
of m sconduct. In the case at bar, the
m sconduct relates to a failure to reply to an
i nvestigation which should have never issued.
Thus, the panel, adhering to the dictates of
Deutsch [sic] and applying the |anguage and
purpose of the rules as cited above, has
fashioned the discipline stated in this
paragraph in order to achieve a just and
efficient conclusion to this matter. Lastly,
it is noted that under the Rule, an
adnoni shnent does not constitute discipline
per se, but is, as stated in the Rule, an
appropriate response to m sconduct, and shal
be confidential under MR 9.126. [ Opinion of
Tri-County Panel No. 73, pp.5-6.]

DI SCUSSI ON

This case i s not about respondent's all eged debt of $60.00 to
another attorney. Nor is the Board in a position to question the
w sdom of issuing the request for investigation or respondent's
claimthat the discipline process was inproperly utilized for the
collection of a relatively inconsequential debt.

This case is about respondent's failure to answer a request
for investigation and a formal conpl aint despite repeated warni ngs
of the disciplinary consequences.

The duty to answer a request for investigationis set forthin
MCR 9.113(A). The inportance of that duty was reaffirnmed by the
Board in Gievance Admnistrator v Lawence A Baungartner, 91-91-
GA; 91-108-FA (ADB 1992). There, the Board reduced a thirty-day
suspension to a reprinmand and st at ed,

Neverthel ess, the failure of an attorney to
di scharge his or her fundanental duty to
answer a request for investigation sends an
unmi st akabl e signal t hat the
respondent/attorney may be unwi |l ling or unable
to aid the discipline system in the pronpt
resol ution of these investigations. Mre than
el even years ago, the Board enphasized that
this duty has two faces: responsibility to the
bar and to the public:

[T]he duty to the bar is to help
clarify conplaints nmade about its
menbers, so that grievances wth
merit may proceed, and those w t hout
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substance may be di sposed of quickly
Ce The duty to the public
relates to fairness to lay people
who may have a legitimate grievance

Failure to fulfill this dual duty of
responding is in itself substantive
m sconduct, and should never be
ignored by a hearing panel, or
excused as a peccadillo unworthy of
drawi ng discipline. Matter of Janes
H. Kennedy, DP 48/80, (ADB 1991)

An attorney may refuse to answer a request for investigation

on expressed constitutional and professional grounds. MCR
9.113(B)(1). In that situation, the refusal nust be submtted to
a hearing panel for adjudication. Until the attorney's

constitutional or professional objections are resolved by a panel,
the attorney may not be found guilty of failing to answer.
Gievance Admnistrator v Philip AL Gllis, 96-248-CGA, (ADB 1997).

Even in that relatively uncommon situation, however, the

burden remains squarely on the attorney to file a tinely response
which identifies the grounds for the refusal. There are no
ci rcunst ances under which the attorney may decide to ignore a
request for investigation or formal conplaint on the grounds that
the matter is frivol ous.

A. THE HEARI NG PANEL LACKED AUTHORITY TO ADMONI SH

I n conmbn usage, an adnonition suggests advice, a warning or
an expression of strong disapproval. |In that sense, a panel my
di sm ss a conplaint, inpose discipline, or, in certain cases, find
m sconduct but inpose no discipline with a warning or adnonitionto
an attorney that certain conduct is to be avoided in the future.
A panel's use of the words adnonishnment or adnonition in that
context will not invalidate an otherw se appropriate order of
di sm ssal or order of discipline.

As used in chapter 9.100, however, an "adnonition"” or
"adnoni shnent" (the terns are used interchangeably in the rules)
describes a particular type of resolution to a request for
i nvestigation under specifically described circunstances.




Grievance Administrator v Gregory S. Thompson; 97-68-GA; 97-99-FA -- Board Opinion 6

MCR 9. 106 states in pertinent part:
M sconduct is grounds for:

(6) Wth the respondent's consent, adnonition
by the conmi ssion without filing a conplaint.
An adnonition does not constitute discipline
and shall be confidential wunder MR 9.126
except as provided by MCR 9.115(J)(3). The
adm nistrator shall notify the respondent of
the provisions of this rule and the respondent
may, Wi thin twenty-one days of service of the
adnonition, notify the commssion in witing
that respondent objects to the adnonition.
Upon tinely receipt of the witten objection,
t he comm ssi on shall vacate the adnonition and
either dismss the request for investigation
or authorize the filing of the conplaint.
[ Enphasi s added]

We are unable to construe that rule in such a way as to all ow
adnoni shnent by a hearing panel after the filing of a conplaint.
| nstead, the hearing panel relied on a literal . . . reading of a
footnote to the lead opinion in Gievance Admnistrator v Deutch,
455 M CH 135 (1997). Footnote 12 in that Opinion reads:

"MCR 9. 106 describes the "types of discipline;
m ni mum discipline; adnmonishnent” and in
descending order from nost to |east severe

sets forth the types of discipline the hearing
panel's are authorized to inpose. Such
di scipline, in descending order of severity,
i ncludes: revocation of the attorneys |license
to practice lawin M chigan, suspension of the
M chigan license to practice for various terns
and wth various conditions, repri mand,
probation, restitution, adnonishnent w thout
the filing of a conplaint [Deutch, 455 M CH at
163 N12].

First, and nost obviously, the paraphrase of MCR 9.106 in
footnote 12 which suggests that an adnonishnment is a type of
discipline is directly contradicted by the actual |anguage of MR
9.106 (6) which plainly states "an adnonition does not constitute
discipline. . .". W note also that the catch |line of MCR 9. 106
di sti ngui shes between discipline and an adnoni shnent.

Footnote 12 refers to a key concept behind an adnoni shnent,
describing it as "adnoni shnment without the filing of a conplaint”.
To the extent the footnote in Deutch suggests that a panel has the
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power to adnonish, this reading nust be rejected as logically
i nconsi stent. A panel cannot adnonish "without the filing of a
formal conplaint” if a panel's first involvenent in the discipline
process is after a formal conplaint has, in fact, been fil ed.

Adm ttedly, adnonishnents are simlar to discipline in that
they can be considered at the discipline phase of a subsequent
pr oceedi ng. But even the rule which allows such disclosure and
consideration maintains the distinction between adnoni shnent and
di sci pli ne:

In determning the discipline to be inposed,
any and all evidence of aggravation or
mtigation shall be adm ssible, including
previ ous adnoni tions and orders of discipline,
and the previous placenent of the respondent
on contractual probation. [MCR 9.115(J)(3);
enphasi s added] .

Finally, the inpracticality of the panel's interpretation is
referenced in the final sentence of its report: "Lastly, it is
noted that wunder the rule, an adnmoni shnment does not constitute
di scipline per se, but is, as stated in the rule, an appropriate
response to m sconduct, and shall be confidential under MCR 9. 126."
Adnoni shnments are indeed confidential under MCR 9.106(6) and MCR

9.126. However, while dispositions of investigations by the
Attorney Gievance Conm ssion, including adnmonishnents, are
confidential, discipline proceedings subsequent to a fornal
conplaint are open to the public. MCR 9.126 specifically directs
that "formal pleadings, reports, findings, recomendations,
discipline, reprinmands, transcripts and orders resulting from
heari ngs nust be open to the public.” The panel's report seem ngly

suggests that the result in this case should be categorized as
ei ther a public adnmoni shnment or a confidential disposition by the
panel. Neither result is available under the rules.

The Board may yet be required to deal with other consequences
of the Court's opinion in Deutch; however, a newy recognized
aut hority under which hearing panels have the power to adnonish is
not one of them
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B. LEVEL OF DI SCI PLI NE

The panel's report relies upon the lead opinion in Gievance
Adm nistrator v Deutch, supra, primarily as grounds for a panel's
authority to i ssue an adnonition. For the reasons stated above, we
do not find such authority in Deutch. Nevertheless, the panel's
reliance on Deutch also raises the possibility, at |east by
inplication, that the panel could have entered an order of
di sci pline which, in fact, inposes no discipline at all, Deutch,
455 M ch at 163. Al though this issue was not briefed by the
parties in this appeal to the Board, the Adm nistrator's counsel,
i n apparent anticipation that such an order m ght be considered in
this case, argued to the Board at the review hearing that the "no
di scipline"” option in Deutch was limted to crimnal conviction
cases instituted under MCR 9. 120(B)(3).

We do not need to resolve that questionin this case, not only
because it was not briefed or presented as an acceptable
alternative to the panel's attenpted adnonition, but because
discipline is clearly warranted in this case.

Participants in the discipline systemshould avoid the trap of
di sti ngui shi ng between "substantive" m sconduct and "nere" failure
to answer a request for investigation or failure to answer a fornal
conplaint. The attorney who has actual notice of a request for
i nvestigation or formal conpl ai nt and neverthel ess i gnores the duty
to answer which is explicitly set forth in the court rules has
comm tted professional m sconduct. Depending on the circunstances,
that m sconduct may be mtigated to a degree warranting reprimand.
Al t hough the Board has provided a guideline in that regard (see
Matter of David A denn, DP 91/86 (ADB 1987), the Board has
recogni zed that a reprimand may, in sone cases, represent an
appropriate exercise of the panel's sound discretion. Gievance
Adm nistrator v Lawence A. Baungartner, 91-91-GA; 91-108-FA (ADB
1992) .

By way of enphasis, we repeat | anguage fromMatter of Janes H
Kennedy whi ch appears earlier in this opinion.

Failure to fulfill the dual duty [to the bar
and to the public] of responding is in itself
substantive m sconduct, and should never be
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ignored by a hearing panel, or excused as a
peccadillo unworthy of draw ng discipline.
Matter of Janmes H. Kennedy, DP 48/80, (ADB
1991) .

We have not previously recogni zed an exception to that hol di ng
nor do we here.!

Respondent Thonpson has a prior unblem shed record. 1In his
appearances before the panel and the Board he has generally
accepted responsibility for his conduct and provi ded assurance t hat
there will be no reoccurrence. Taking into account all of the
factors considered by the hearing panel, we are satisfied that a
reprimand is an appropriate result in this case.

Board Menbers Eli zabeth N. Baker, C. H Dudl ey, Barbara B. Gattorn,
Gant J. Guel, Albert L. Holtz, Kenneth L. Lews, Roger E
W nkel man and Nancy A. Wonch concur in this decision.

Board Menber Mchael R Kranmer did not participate in this
deci si on.

1 e shoul d, however, clarify a footnote which appeared in a recent Board

opinion in Gievance Adm nistrator v Leonard C._Jaques, 97-157-JC, (ADB 1997). In
footnote 1 in that opinion, speaking of the holding in Deutch that an order of
di scipline may effectively inpose "no discipline", we stated:

To that extent, Deutch does inplicitly overrule prior
Board opinions which held that "where even a technical
violation of the discipline rules is established,
discipline nmust follow, regardless of the mtigation
exhibited." Mtter of Janes H_Kennedy, DP 48/80, (ADB
1981).

While the Deutch concept of an order of discipline which inposes no discipline
conflicts with the quoted portion of the Board opinion in Kennedy that discipline
must always follow a finding of msconduct, nothing in Deutch conflicts with the
hol ding in Kennedy that the substantive msconduct of failure to answer should
result in discipline.






