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The Gri evance Admini strator petitioned for reviewof a hearing
panel order suspendi ng the respondent’'s |icense for 160 days on t he
grounds that a higher level of discipline is warranted in this
case. On August 29, 1995, the Board granted the respondent’'s notion
to file a delayed petition for review The respondent argues that
1) the hearing panel erred by recogni zing the respondent's default;
2) the panel's findings of msconduct were not supported by the
evi dence; 3) a suspension of 160 days is unduly punitive; and, 4)
t he hearing panel did not have jurisdictionto order restitutionto
the client in the anmount of $403. 29.

we affirmthe hearing panel's findings of m sconduct and their
decision to order restitution to the conplainant. W concl ude,
however, that the respondent’'s m sconduct warrants an increase in
di scipline to a suspension of one year.

The Gievance Administrator filed a four-count form
conplaint inthis matter on July 19, 1994 together with a di scovery
demand pursuant to MCR 9. 115(F) (4). The respondent filed an answer,
answer to discovery request and demand for di scovery on August 18,
1994. On August 30, 1994, the Gievance Admnistrator filed a
notion to strike the respondent’'s answer and/or a notion for nore
definite answer pursuant to MCR 2.115(A). At the conmencenent of



the schedul ed hearing on Septenber 13, 1994, the hearing panel
chai rperson rul ed, on the record, that the respondent’'s answer was
satisfactory and that the Adm nistrator's notion for nore definite
stat enent was deni ed. The record does not support the respondent's
argunment that he was inproperly defaulted or that the panel's
findings of m sconduct were based upon a default. The respondent's
confusion on this point apparently arises fromthe panel's deci sion
to proceed with the hearing on Septenber 13, 1994 despite the
respondent's unexplained failure to appear and the panel's
subsequent denial of the respondent's request to reopen that
heari ng.

Careful review of the record below discloses that the
proceedi ngs before the hearing panel were conducted appropriately.
The respondent does not dispute that the Gievance Adm nistrator
served him with copies of the formal conplaint, the discovery
demand and a notice of hearing setting the matter for hearing on
Sept enber 13, 1994 by sendi ng those docunents to the respondent by
regul ar and certified mail on July 21, 1994. On August 18, 1994,
t he respondent filed his answer to the conplaint. In explaining to
the panel on October 24, 1994 why he did not appear at the
Sept enber 13, 1994 hearing, respondent referred only to the notice
which was mailed to the parties setting a hearing for October 24,
1994. However, that notice was prepared and mail ed on Sept enber 14,
1994. There is sinply no basis for the respondent’'s unexpl ai ned and
unsupported assunption that the hearing on Septenber 13, 1994 had
been adj our ned.

At that hearing, the Gievance Administrator's counse
appropriately advi sed t he panel that, despite the respondent’'s non-
appearance, his filing of an answer to the conpl aint precluded the
entry of a default. She was therefore obliged to i ntroduce evi dence
in support of the charges of misconduct. *

W have reviewed the record below for proper evidentiary
support for the hearing panel's findings and conclusions on the

! See Gievance Administrator v VanTreese, ADB Case No. 90-
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charges of msconduct in the formal conplaint. Gievance
Admi ni strator v August, 438 Mch 296; 475 NVW2d 256 (1991). Having
found anpl e evidentiary support in the whole record for the hearing
panel's findings as to m sconduct, they are affirned.

We have al so consi dered the hearing panel's decision to order
restitution to the respondent's forner client in the anount of
$403.29. The hearing panel reviewed the respondent's billing
records, including a statement which was prepared, but not
presented to the client, in July 1994. The panel concluded, that at
the time the Request for Investigation was filed, the client was
owed a credit of $403.29. We agree with the panel that, under the
circunstances of this case, restitution of the anbunt owed to the
client at the tine the Request for Investigation was filed is
appropri at e.

Finally, we have considered the Gievance Administrator's
request for increased discipline. O particular concern to the
Board are the respondent’'s m srepresentation to his client in June
1993 that the client's case was active, the respondent's
m srepresentations to the client in Septenber 1993 that the case
was still pending but that additional discovery would require the
paynent of additional fees, and his fal se statenents in his answer
to a Request for Investigation that he did not know the case had
been di sm ssed.

In Gievance Admi nistrator v Ann Bei sch, DP 122/85, Brd. Opn.
(1989), the Board increased discipline froma suspension of thirty
days to 120 days [the m ni mum suspension at that time required to
trigger reinstatenent proceedings under MCR 9.123(B)] for that
respondent’' s m srepresentations to a client regardi ng the status of
a crimnal appeal. Although the Board noted there that the
respondent had a prior unbl em shed record and t hat her actions were
nei ther deliberate or calculated attenpts to injure the client, the
Board rul ed that such conduct reflects directly upon an attorney's
character. In this case, the respondent’'s m srepresentations to the
client were acconpanied by nisrepresentations to the Gievance
Adm nistrator. The nmaking of false statenents during the
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di sciplinary process is recognized as an aggravating factor when
considering the appropriate |level of discipline which should
otherwise be inposed. See ABA Standards for |Inposing Lawer
Sanctions (1986) Sec. 9.22(f). The aggravating effect of such
statenents are nmagnified when, as in this case, a pattern of
deception has energed.

At the review hearing conducted by the Board on Decenber 14,

1995, the Gievance Adm nistrator's counsel was invited to suggest
an appropriate level of discipline in this case. W adopt the
Adm nistrator's reconmendation that discipline be increased to a
suspensi on of one year.

Board Menbers CGeorge E. Bushnell, Jr., C Beth DunConbe, El aine
Fi el dman, Barbara B. Gattorn, Mles A Hurwitz and Mchael R
Kramer concur.

Board Menbers Marie Farrell-Donal dson and Al bert L. Holtz did not
parti ci pate.





