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The hearing panel found that respondent failed to answer a
request for investigation as required by MCR 9. 113(A). Respondent
seeks review of the hearing panel's order of reprimnd. W vacate
the panel's order and dism ss the formal conpl aint.

Respondent was charged, in Count | of the formal conplaint,
with: failure to refrain fromrepresenting a client after being
di scharged; failure to keep the client reasonably inforned,
settling a matter w thout the know edge and consent of the client;
and failure to explain a matter to the extent reasonably necessary
to permt the client to make infornmed decisions. After a hearing
at which the client testified, the panel concluded that the

all egations were not proven, and Count | was dism ssed. The
di smissal of Count | is not challenged on review
Count Il alleged that a request for investigation filed in the

name of the Gievance Admi nistrator was served on respondent on
March 6, 1996 and that respondent failed to answer the Request for
| nvestigation within twenty-one days of service as required by MCR

9.113(A). In his answer to the formal conplaint, respondent
assert ed:
| refused (not failed) to answer an unsigned
request for investigation. I pronptly
responded to the conplaint both by phone and
by mail. See the attachnments. [Answer,

Par agraph 13.]
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One of those attachnments is respondent's letter dated March
12, 1996, to the Gievance Administrator, in response to the
request for investigation. In this letter, (introduced into
evidence at the hearing by the Gievance Admnistrator as
Petitioner's Exhibit #8), respondent enunerated several objections
to the request for investigation and his reasons for refusing to
provi de an answer.
The duty to answer a request for investigationis set forthin
MCR 9. 113(A). That rule directs that the respondent/attorney nust
file an answer within twenty-one days after being served. MCR
9.113(B) provides that a failure to answer within the tine all owed
is msconduct, but it also provides that an express refusal to
answer has different consequences:
(B) Refusal or Failure to Answer.
(1) A respondent may refuse to answer a request
for investigation on expressed constitutional or
pr of essi onal grounds.

(2) The failure of a respondent to answer wthin

the time permtted is msconduct. See MCR
9.104(7).
(3) If a respondent refuses to answer under

subrule (B)(1), the refusal may be submtted to a
heari ng panel for adjudication.
Respondent's letter of March 12, 1996 (Petitioner's Exhibit
#8) clearly constituted a refusal to answer a Request for
I nvestigation "on expressed constitutional [and] professional
grounds"” within the neaning of MCR 9.113(B)(1). Respondent based
his refusal on the purported unconstitutionality of the discipline
system and the refusal of his client to waive the attorney/client
privil ege, anong ot her things.
The Adm ni strator argues that MCR 9. 113(B) (3) does not require
him to submt a respondent's refusal to answer a request for

investigation to a hearing panel. This is true.® However, if the

! The prior rule, MCR 9.114(A)(2), made the subm ssion of the refusal to

answer to a hearing panel mandatory:

If a respondent refuses to answer under MCR 9.113(B) (1),
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respondent's constitutional or professional objections are not
resolved by a panel order requiring respondent to answer the
request for investigation, the respondent is not guilty of a
"failure to answer” within the neaning of MCR 9.104(7).

Refusal to answer a request for investigation based on
expressly stated grounds is plainly allowed by MCR 9.113(B)(1).
That rule is consistent with MRPC 3.4(c), which provides that a
| awyer shall not:

knowi ngly disobey an obligation under the
rules of a tribunal except for an open refusal

based on an assertion that no valid obligation
exi sts. [Enphasis added.]

Al so, MRPC 8.1(b) provides that a |l awer shall not "know ngly fai
torespond to a |l awful demand for information froman adm ssi ons or
di sciplinary authority, except that this rule does not require
di scl osure of information protected by Rule 1.6."

These rul es have, in one formor another, been in effect for
years w thout causing a flood of frivolous objections to requests
for investigation. MCR 9.113(B)(3) provides an expedient and
| ogi cal procedure by which objections to requests for investigation
may be rai sed and adjudicated. Qur rules penalize disregard of an
i nvestigation, not the assertion of an argunent regarding its
propriety.

The Adm nistrator could have submtted the respondent's
refusal to a hearing panel for adjudication as provided in MR
9.113(B)(3). |If the panel had rul ed that respondent's refusal was

the refusal nust be submitted to a hearing panel for
adj udi cation. [Forner MCR 9. 114(A) (2); enphasis added.]

(footnote continued on next page)
(footnote 1 continued)

Ef fective June 1, 1987, that provision was renunbered and nodified by replacing
"must" with "may." The staff comment to that anendnent says:

The submission to a hearing panel is permnissive rather
than mandatory, since, in nbst cases, the administrator
wi || not contest the propriety of respondent's exercise of
a privilege, and subnmission to a hearing panel in such
circunst ances woul d be unnecessary. (Enphasis added.)
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an appropri ate exerci se of constitutional rights and/ or privil eges,
the Adm ni strator woul d have been foreclosed from bringing form
charges alleging that respondent had failed to answer. 1f, on the
other hand, the panel determned that respondent's refusal to
answer was i nproper, and respondent did not thereafter answer, then
t he respondent coul d have been subject to di sciplinary sanction for
failure to answer the request for investigation.

CONCLUSI ON

Respondent did not ignore a request for investigation.
Rat her, he submtted a tinely challenge to the request for
i nvestigation based on what appear to be sincere, if ultimately
erroneous, readings of the court rules and interpretations of the
constitution. That response was all owed by the rules. The hearing
panel's order of discipline reprinmanding respondent is vacated and
the formal conplaint is dismssed.

Board Menbers Al bert L. Holtz, Mles AL Hurwitz, Mchael R Kraner,
Kenneth L. Lewis and Nancy A. Wonch concur in this decision.

Board Menbers Elizabeth N. Baker, C. H Dudley, Barbara B. Gattorn
and Roger E. Wnkelman did not participate in this decision.





