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VEMORANDUM OPI NI ON OF BOARD CHAI RPERSON DENYI NG
MOTI ON TO DI SQUALI FY HEARI NG PANEL CHAI RPERSON

A hearing was held in this matter on June 4, 1997 before Tri -
County Hearing Panel #21 which has been assigned to hear this
matt er. On August 8, 1997, the Gievance Admnistrator filed a
nmotion to disqualify the panel Chairperson. Pursuant to MR
9.115(F)(2), this notion is to be decided by the Board Chairperson
under the guidelines of MCR 2.003. Because the notion fails to
establish grounds for disqualification, it is denied.

The notion to disqualify panel chairperson Alen Zemo
asserts that during an initial hearing "Chairperson Zemol

exhibited bias against Petitioner's position as well as
Petitioner's counsel." The notion also asserts: "Petitioner
bel i eves that Chairperson Zemol cannot be a fair and inpartia
jurist.”

Attached to the notion are the affidavits of three w tnesses,
t he daughter and sons of conplainant, who were present at the
hearing. These affidavits essentially reflect the views of these
W tnesses that the chairperson was rude and condescending to
counsel for the Adm nistrator and that he conducted "the hearing as
if his mnd was nade up . "

The brief in support of the notion argues that MCR 2. 003(B)
"has been construed by the courts to require the disqualification
of a judge wi thout a showi ng of actual bias and prejudice, if the
facts upon which the disqualification request is based, create a
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i keli hood of bias and/or an appearance of bias." In a reply
brief, the Adm nistrator specifically refers to MCR2.003(B)(1) and
argues that the Chairperson was required to be disqualified under
this rul e because of the panel's exposure to a "flagrantly inproper
statenent” and the Chairperson's reaction to it.

Pursuant to MCR 2.003(B)(1), a judge is disqualified when he
or she "is personally biased or prejudiced for or against a party

or attorney." Qur Suprene Court has recently held that:
MCR 2.003(B)(1) requires a show ng of actua
bi as. Absent actual bias or prejudice, a
judge will not be disqualified pursuant to
this section. [Cain v Dep't of Corrections,
451 Mch 470, 495 (1996). Enphasis in
original.]

A party chal l engi ng a judge on the basis of bias or prejudice "nust

overcone a heavy presunption of judicial inpartiality.” Cain, 451
M ch at 497.

In addition to actual bias, a party seeking disqualification
must show that the judge's bias is "'personal' in nature."” Cain,

451 M ch at 495. Odinarily, this nmeans that "the chall enged bi as
must have its origin in events or sources of information gl eaned
outside the judicial proceeding.” Cain, 451 Mch at 495-496. 1In
explaining this "extrajudicial source" rule, the M chigan Suprene
Court quoted froma United States Suprenme Court opinion construing
a simliarly-wrded federal disqualification statute:

"First, judicial rulings alone alnobst never
constitute valid basis for a bias or
partiality notion. . . . In and of thenselves
(i.e., apart from surrounding coments or
acconpanyi ng opinion), they cannot possibly
show reliance upon an extrajudicial source
and can only in the rarest circunstances
evidence the degree of favoritism or
antagoni sm required : : : when no
extrajudicial source is involved. .
Second, opinions forned by the judge on the
basis of facts introduced or events occurring
in the course of the current proceedi ngs, or
of prior proceedings, do not constitute a
basis for a bias or partiality notion unless
they display a deep seated favoritism or
antagonism that would neke fair judgnment
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i npossible.” [Cain, 451 Mch at 496, quoting
Liteky v United States, 510 US 540, 555; 114 S
Ct 1147, 1157; 127 L Ed 2d 474 (1994).]

Continuing its discussion of the extrajudicial source rule,
our Suprene Court provided exanples of types of judicial conduct
during a proceeding which do not result in disqualification.
Remarks "'that are critical or disapproving of, or even hostile to,
counsel, the parties, or their cases, ordinarily do not support a

bias or partiality challenge."'" Cain, 451 Mch at 497 n 30,
quoting Liteky, supra. Also insufficient to establish bias or
partiality are "'expressions of inpatience, dissatisfaction,
annoyance, and even anger, that are wthin the bounds of what
i nperfect nen and wonen . . . sonetines display.'" |Id.

Havi ng carefully reviewed the notion, supporting affidavits,
and the record inthis matter, | conclude that the notion should be

deni ed for several reasons. First, the affidavits relate primrily
subj ective inpressions of the affiants (e.g., the chairperson was
"rude," "took sides," and was "very critical" of and "clearly
bi ased agai nst" counsel). The affidavits are |argely conclusory
and do not "give fair and adequate support for the conclusion
asserted."” US v Cohen, 644 F Supp 113, 116 (ED M ch, 1986).

Second, even where m nor detail was provided in the affidavits
(e.g., the Chairperson "reprimanded"” counsel and "cut [counsel]
off"), the record does not support these characterizations.
Chai rperson Zenmmol expressed his concern that the panel and the
Attorney Gievance Conm ssion were being used as a "collection
agency." This was based upon a letter from conplainant's counsel
outlining the terns of a financial settlenent between conpl ai nant
and respondent, and expressing conplainant's desire that these
proceedi ngs be di sconti nued.

The record evidences that there my have been a
m sunder st andi ng between counsel for the Adm nistrator and the
Chai rperson over whether counsel was aware of conplainant's
position. After that issue was resolved, further coll oquy ensued,
and counsel for the Adm nistrator conceded that the panel's
concerns were legitimte but also asserted that the case involved
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nore than a nonetary dispute. | find no evidence of bias or
prejudice with respect to a party, counsel or position asserted.

Adj udi cators frequently ask questions, take positions for the
sake of understanding an argunent, and nmay even propose
hypot heti cal resolutions to sharpen their grasp of the issues or to
ensure that they have all of the facts necessary to render a proper
deci si on. What occurred here was nothing nore than the nornmal
gi ve-and-t ake between counsel and a judge or panel during ora
argunent. The record falls drastically short of denonstrating that
a reasonabl e person woul d concl ude Chai r per son Zemmol was bi ased or
prejudiced. US v Cohen, supra, 644 F Supp at 116.

The panel and its Chairperson are no doubt aware of MR
9.115(B), which states, in part: "The wunwllingness of a
conplainant to prosecute, or a settlenent between the conpl ai nant
and the respondent, does not itself affect the right of the
adm ni strator to proceed."' They are also aware that restitution
is an inportant sanction, MCR 9.106(5), which may be ordered in an
appropriate case. | am confident that the Chairperson and pane
can inpartially hear this matter and determ ne whether a viol ation
of the M chigan Rul es of Professional Conduct has occurred, and, if
so, the appropriate discipline to be inposed.

Al bert L. Holtz, Board Chairperson

! The Adni ni strat or argues that the Chairperson should be disqualified because

he was exposed to, and influenced by, the letter by conplainant's counsel attached
to respondent's notion to adjourn. Wiile | agree that the contents of the letter
are immaterial at this stage of the proceedings, | disagree with the Adm nistrator's
argunent that the Chairperson's disqualification is required. The Adm nistrator
does not argue that the letter regarding settlenent of the underlying dispute is,
per se, so prejudicial that any panelist exposed to such information nust
automatically be disqualified. Indeed, that a conplainant has reached an
acconmpdation with a respondent and is thus reluctant to testify at the tinme of
heari ng oft en becones apparent to hearing panels. The panels, however, are capable
of disregarding irrelevant matters and discharging their duty to make findi ngs of
fact and conclusions of law regarding the allegations before them Despite the
Admi nistrator's argunments to the contrary, | amnot convinced by the Chairperson's
comments that he is incapable of distinguishing between conplainant's nonetary
di spute with respondent and the all egati ons of professional m sconduct before him





