Gri evance Adm ni strator

Petitioner/ Appel | ant,
v
David J. Anderson, P 27612
Respondent / Appel | ee.
Case No. 95-198-CGA
Deci ded: Decenber 30, 1996
BOARD OPI NI ON

The Gievance Adm nistrator has petitioned for review of the
hearing panel's order of dismssal entered April 19, 1996. The
Attorney Discipline Board has conducted review proceedings in
accordance with MCR 9. 118, including reviewof the record bel ow. W
affirmthe hearing panel's dism ssal of the charges of m sconduct
under MCR 9.104(1-3) and M chigan Rules of Professional Conduct
1.7, 1.16(a)(1) and 8.4(a), (b) and (c). However, we concl ude that
t he respondent failed to neet his obligations under MRPC 1. 4(a) and
(b) to explain alegal mtter to the extent reasonably necessary to
permt the client to make inforned decisions regarding the
representation. This matter is therefore remanded to the hearing
panel to determ ne the appropriate | evel of discipline.

The hearing panel's factual findings are detailed at | ength in
the panel's report. For the purpose of this opinion, the follow ng
summary wi Il suffice. In 1986, a nunber of property owners in Barry
County, including conplainants WIlliamand Lori Hasel den, retained
the law firmof Anderson & Stull to file suit against Penn Central
Rai | road. Respondent and his law firmwere retained: 1) to obtain
all of the railroad's interest in an unused railroad right of way
(an objective which all of the adjacent property owners had in
common); and, 2) to then distribute the right-of-way to the
adj acent property owners. The Hasel dens ret ai ned respondent and hi s
firm by paying the $250 retainer fee requested by the firm 1In
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Novenber 1986, respondent's firmfiled the |law suit against Penn
Central on behalf of the Hasel dens and the other plaintiffs.

In approximately April 1987, the respondent was retained by
Barry and Eaton County G rcuit Judge R chard Shuster. Judge Shuster
owned the property on the opposite side of the railroad right of
way fromthe Hasel dens. Unlike the Hasel dens and other plaintiffs
in the suit, Judge Shuster was not required to pay respondent a
retainer fee. Rather, respondent testified that the judge woul d not
be responsi ble for any fees or costs if the suit were unsuccessful.
Fees or costs to be paid by the judge would be determned only if
the suit were successful

Sone of the individuals who participated as interested parties
inthelitigation against Penn Central were naned as plaintiffs and
sone were not. Judge Shuster and his wife were in the second
category. Judge Shuster specifically denied any desire to keep his
participation a secret. However, Judge Shuster and the respondent
testified that they avoi ded making a "public" disclosure of Judge
Shuster's involvenent in the case.

During the course of the litigation, respondent's law firm
used client representatives as liaisons to help dissemnate
information fromthe law firmto the clients who owned property
adj acent to the right-of-way. The law firmal so conduct ed neeti ngs
and corresponded wwth the clients to apprise themof the status of
the case. M. Haselden testified that he was unaware of Judge
Shuster's participation as an interested party in the law suit.
Respondent of fered testi nony that Judge Shuster's partici pati on was
disclosed to the client representatives and was di scl osed at one or
nore informational neetings which the Haseldens were invited to
at t end.

In June 1991, respondent's law firm and Penn Central were
close to reaching a settlenent of thelitigation. The firms client
|iaisons prepared lists of the parcels which the adjacent property
owners w shed to purchase. M. Haselden submitted a request to
purchase 3.03 acres of the right-of-way adjacent to his property.
Wil e not specifically identified as such, M. Hasel den's request
for 3.03 acres of the right-of-way was, in fact, a request for the



Grievance Administrator v David J. Anderson, 95-198-GA -- Board Opinion 3

entire portion of the right-of-way between his property and Judge
Shuster's property. The panel accepted the testinony of
respondent’'s partner that no one in respondent's firmunderstood at
that tine that M. Haselden's clai mwould preclude Judge Shuster
from obtaining any portion of the right-of-way adjacent to his
property and that the firmwas therefore unaware of the conflict
bet ween Hasel den's and Shuster's positions.

However, the conflict certainly becane apparent in My 1994
when M. Hasel den executed a "settlenent acceptance" and tendered
the sum of $904 for 3.03 acres of right-of-way adjacent to his
property. The panel found that as soon as he becane of aware of
this conflict between his clients, respondent took pronpt and
reasonabl e steps to withdraw as counsel for both the Hasel dens and
t he Shusters.

The Gievance Adm nistrator's conplaint charged that the
respondent failed to explain matters to t he Hasel dens to t he extent
reasonably necessary to permt them to make infornmed decisions
regarding the representation, in violation of MRPC 1.4; that
respondent's simultaneous representation of the Hasel dens and the
Shusters was a conflict of interest in violation of MRPC 1.7 and
MRPC 1.16(a)(1); and that respondent violated the rules of
pr of essi onal conduct, engaged in conduct involving dishonesty,
fraud, deceit, m srepresentation or violation of the crimnal |aw
and engaged in conduct prejudicial to the admnistration of
justice, all inviolation of MRPC 8.4(a-c). The hearing panel found
that the respondent's conduct was reasonable under the
ci rcunst ances and concl uded that the Gievance Adm nistrator did
not establish professional m sconduct.

In matters i nvol ving di sputed factual findings, the Board nust
determ ne whether the panel's findings have proper evidentiary
support in the record. At the sane tine, the Board possesses a
greater degree of discretion with regard to the ultimte result.
Gievance Adm nistrator v August, 438 Mch 296, 304; 475 NW2d 256
(1991); In re Daggs, 411 Mch 304, 318-319; 307 NW2d 66 (1981).

Revi ew of the record in this case persuades us that there is
proper evidentiary support for the hearing panel's factual findings
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and they are affirmed. W al so adopt the reasoning of the hearing
panel in affirmng its conclusion that the respondent's conduct did
not violate the cited provisions of MPC 1.7, 1.16(a)(l) and
8.4(a, b, &c).
W concl ude, however, that respondent's conduct constituted a
viol ation of MRPC 1. 4:
Rul e 1.4 Communi cation

a) a lawer shall keep a client reasonably
informed about the status of a matter and
conply pronptly with reasonable requests for
information. A lawer shall notify the client
pronmptly of all settlenent offers, nediation
eval uations, and proposed pl ea bargains.

b) a lawer shall explain a matter to the
extent reasonably necessary to permt the
client to nmake informed decisions regarding
the representation.

Respondent argues strenuously that neither he nor nenbers of
his firm conceal ed Judge Shuster's participation in the law suit
fromthe firms other clients and, specifically, that the firmdid
not conceal Judge Shuster's participation from the Hasel dens.
Respondent al so asserts that the Hasel dens bear sone responsibility
for this lack of information. Respondent contends that the
Hasel dens attended few of the informational neetings conducted by
the firmand that Judge Shuster's status as an interested party was
di scl osed at one or nore of those neetings.

Respondent m spercei ves the nature of his responsibility under
MRPC 1.4. It was the duty of respondent and his firmto take the
steps reasonably necessary to provide relevant information to the
Hasel dens. It was not the clients' responsibility to determ ne
whet her respondent's firm represented other clients in this
[itigation who m ght have had potentially conflicting interests.

The record discloses that Judge Shuster becane an interested
party in the litigation in April 1987. Whether or not nenbers of
respondent's firmmay have nenti oned Judge Shuster's invol venent in
conversations with other plaintiffs, M. Hasel den testified that he
was never advised that Judge Shuster was a client of respondent's
firm Simlarly, although clients Larry Haywood and Fred M|l er
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were identified as clients designated by the firmas liaisons to
di ssem nate information to the other plaintiffs, the panel found
that neither M. Haywood nor M. Ml ler |earned that Judge Shuster
was a client of the firm until June 1994. There is sinply no
evidence in the record that respondent or his |law firmadvi sed t he
Hasel dens that the | and owner on the opposite side of the subject
right-of-way was also a client of the firm for purposes of the
litigation. Nor is there evidence in the record suggesting that
di rect communication with the Hasel dens, by letter, by tel ephone or
in person, would have been inpractical or burdensone.

As the coment to MPC 1.4 nakes clear, adequacy of
communi cation depends in part on the kind of advice involved and a
| awyer is not ordinarily expected to describe trial or negotiation
strategy in detail. From the Haselden's perspective, however,
respondent’' s inclusion of Judge Shuster in the class of persons who
would wultimately benefit from the law suit was a relevant
consideration. This was true both because of the apparently
preferential treatnent afforded to Judge Shuster at the time he
retai ned respondent and because of the obvious potential for
conflict between the Shusters and the Hasel dens.

First, it does not appear that the Haseldens (or the other
clients who were required to pay a $250 retainer) were inforned
that at | east one "interested party" (Judge Shuster) was afforded
full rights and benefits as an interested party w thout having to
pay an initial retainer. Wthout this information, the Hasel dens
were prevented from maki ng an informed decision about the nature
and quality of their representation.

Secondly, while it is true that the initial focus of the
litigation was to west control of the entire right-of-way from
Penn Central without regard to the potentially conpeting cl ains of
t he adj oi ning property owners, Judge Shuster's potential interest
in a portion of the right-of-way was, by 1991 and 1992, clearly
relevant to the Haselden's ability to make an i nforned deci sion as
tothe ultimate outconme of the litigation. This was especially true
in light of the letter from respondent's firm to the Hasel dens
dated April 27, 1992 (petitioner's exhibit #6). The inplication of
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that letter was that the property owners not naned as plaintiffs in
the law suit were "totally unaffected by this suit at this point."
It was foreseeable that this letter would bol ster the Hasel den's
expectation that since Shuster was not a named plaintiff, he would
not have a chance to claima portion of the right-of-way and that
t he Hasel dens, in turn, could expect an opportunity to purchase the
entire 3.03 acres.

Accordingly, we reverse the hearing panel's dism ssal of the
charges of msconduct arising under MRPC 1.4. This matter is
remanded to the hearing panel for a hearing to determne the
appropriate |level of discipline as required by MCR 9. 115(J) (2).

Board Menbers George E. Bushnell, C. H Dudley, MD. Elaine
Fi el dman, Albert L. Holtz, Mles A. Hurwitz, Mchael R Kramer and
Kenneth L. Lewi s concur.

Board Menber Barbara B. Gattorn was absent and did not partici pate.





