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BOARD OPI NI ON

On March 15, 1996, Tri-County Hearing Panel #60 entered an
order suspending the respondent's license to practice law in
M chigan for a period of two years with the further conditions that
t he respondent shall make restitution, with interest, to Lynwood P
David in the anpunt of $34,000 and to G an Marco Ronmano in the
amount of $2,500 and respondent shall, prior to the filing of a
petition for reinstatenent, conplete one class each in |aw office
managenent and |legal ethics at either ICLE or an accredited |aw
school

The respondent has petitioned for review in accordance wth
MCR 9. 118 on the grounds that he was not properly served with the
formal conplaint in accordance with MR 9.115(C); that the
application of that rule as the basis for the entry of a default
constituted a denial of respondent's rights to due process and
equal protection; that his notion to set aside default was
acconpani ed by an affidavit of meritorious defense and establi shed
good cause for the setting aside of his default; and that the
discipline inposed by the panel is excessively harsh. The
Grievance Administrator petitioned for review seeking increased
discipline and an increase in the restitution be paid to
respondent’'s forner client, M. Romano.

The Attorney Di scipline Board has conduct ed revi ew proceedi ngs
in accordance with MCR 9. 118, including review of the whole record



Grievance Administrator v Robert E. Caron, Case Nos 95-183; 95-209 -- Board Opinion 2

and consideration of the argunents and briefs submtted by the
parties. The record in this case anply denonstrates that the
Gievance Admnistrator served the formal conplaint on the
respondent on August 21, 1995 by regular and certified mail and
that service was nade in accordance with MCR 9.115(C). The
respondent does not deny receipt of the formal conplaint. Nor does
he deny that he had actual notice of the proceedings. The record
further denonstrates that the respondent did not file a tinely
answer in accordance with MCR 9.115(D)(1). W conclude that the
respondent's default was properly entered in this case.

Al so, we reject respondent's argunment that MCR 9.115(C) 1is
unconstitutional as applied in this case. Respondent contends the
rule's provision that service of a formal conplaint is effective at
the time of mailing did not afford him "the full 21 days" to
answer . Respondent refers to the 21 days a personally-served
defendant has to answer a conplaint in circuit court. See MCR
2.108(A(1). He also conplains that a respondent who has been
personal ly served has nore tine to answer than one who was served
by registered mail, and that differences in mail delivery may nean
that sone respondents have nore tinme to answer than others.
Respondent's argunents are unsupported by apt authority and | ack
merit.

It is well-settled that the equal protection and due process
clauses do not require uniformty of procedure. Dohany v Rogers,
281 US 362 (1930); Moore v Spangler, 401 Mch 360 (1977). Neither
the M chigan nor the federal constitution prescribes the nunber of
days required between the stages of various judicial or
adm ni strative proceedings. In federal court, answers nust
generally be served within 20 days of service of the conplaint.
Fed RCGv P 12(a)(1)(A). Incircuit court, a defendant has 28 days
from receipt of the conplaint to answer if served by registered
mai | . MCR 2.108(A)(2); MR 2.105(A)(2). Finally, under MCR
9.116(C), a judge nmust answer a conplaint filed by the Gievance
Adm nistrator wwthin 14 days after it is served. Plainly, states
may establish varying tinetables for different types of judicial or
adm ni strative proceedings, so long as persons in like
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circunstances are treated simlarly.

Wile the node of service my occasionally give sonme
respondents nore tinme to answer than others, we do not believe that
m nor disparities such as this rise to the level of a deprivation
of constitutional rights. Such incidental inequalities do not
viol ate the guarantee of equal protection. And, "[t]he essence of
due process is that a deprivation of a property or liberty interest
nmust ' be preceded by notice and opportunity for hearing appropriate
to the nature of the case.'" Brickner v Voinovich, 977 F2d 235 (CA
6, 1992). See al so Dohany, supra. In this case, the fornal
conpl aint was nail ed to respondent on August 21, 1995, and received
by his office the next day. He received adequate notice.

W have reviewed the hearing panel's decision to deny the
respondent’'s notion to set aside default. W conclude the hearing
panel did not abuse its discretion. Notwi thstanding the entry of
respondent's default, the record in this case includes the
testinony of the respondent and the conplai nants which, together
with other testinony and the docunentary evidence submtted by the

parties, anply illustrates the wongful nature of the respondent's
conduct and his appal ling disregard for his obligation to safeguard
his clients' funds. W are unable to discern in the record

mtigating factors sufficient to renove this case fromthe range of
di sci pline which the public and the | egal profession nmay anti ci pate
for this type of offense.’ W therefore increase the respondent's
suspension in this case fromtwo years to three years.

Finally, with regard to the restitution provision in the
hearing panel's order, we are persuaded by the respondent's
argunment that interest was not properly assessed in addition to the
sum of $34, 000 ordered to be paid to Lynwood P. David. However, we
al so concl ude that the facts and circunstances in this case require

' The Board has ruled that disci pline ranging froma suspension of three

years to disbarment is appropriate in misappropriation cases. (ievance
Admi ni strator_v Charbonneau, DP 108/83 (Bd Op 1984); In the Matter of Douglas E. H.
Wllians, DP 126/81 (Bd Op 1984); Gievance Administrator v Miir B. Snow, DP 211/84
(Bd Op 1987); Gievance Adnministrator v Gary B. Perkins, ADB 124-87 (Bd Op 1989).
See also Gievance Administrator v Fernando Edwards, 437 Mch 1202; 466 Nwd 281
(1990) (ADB Order of Revocation perenptorily reduced to three-year suspension).
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t hat respondent make restitution to G an Marco Ronano i n t he anount
of $5,500 representing the fees paid by the client to the
respondent. By ordering restitution to M. Ronmano in this anmount
we do not decide any civil clains or defenses which may be asserted
by either party.

ne

Board Menbers Ceorge E. Bushnell, Jr., C H Dudley, MD., Elai
n this

Fi el dman, Barbara B. Gattorn and Mles A Hurwitz concur i
deci si on.

Board Menbers Marie Farrell-Donal dson, Albert L. Holtz, M chael
Kramer and Kenneth L. Lewis were absent and did not participate.





