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Formal conpl ai nt 95-72-GA al | eged t hat respondent vi ol ated MCR
9.104(2) and (3), MRPC 6.5, and MRPC 8.4(a) and (c) while in the
Lapeer County Courthouse for a hearing on the clained violation of
an injunction in a divorce proceeding. After hearing the testinony
of various witnesses to the incidents at the Courthouse, Tri-County
Heari ng Panel #80 found that "the Conmm ssion has not net its burden
of establishing by [a] preponderance of the evidence that there has
been m sconduct," and dismssed the conplaint.® W affirm

Cynthia Smith hired respondent to commence di vorce proceedi ngs
agai nst her husband, Robert S. Smth. During the course of the
proceedi ngs, respondent filed a notion to show cause why Robert S.
Smith should not be held in contenpt of court for violating the
court's order enjoining himfromassault, harassnment, and wasting
of assets. The parties and their counsel attended the hearing.
Al so present were the defendant-husband' s parents.

The formal conplaint essentially alleges that respondent
instigated an altercation wth defendant-husband and his famly.
The panel heard testinony fromthe defendant and his parents, as
well as from respondent and his client Cynthia Smth. After the
Grievance Administrator's closing argunent, the panel recessed.
Upon returning fromthe recess, the chair announced the unani nous
deci sion of the panel to dism ss the conplaint for the reason that
the all egations of m sconduct had not been proven.

' The panel also dism ssed the conplaint in 95-107-FA. This action is not

chal | enged on review.
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The Adm nistrator filed a petition for review asserting that
the panel erred in dismssing paragraph 6(b) of the fornmal
conplaint. Paragraph 6(b) alleges, in pertinent part, that:

While in the courtroom Respondent approached
Def endant husband's father, . . . , and
t hrough physical force, caused him to fall
backwards into a bench, then onto the floor.

The witnesses all agreed that during the contenpt of court
hearing, the judge adjourned to conduct an in camera interview of
the parties' mnor child. Respondent and his opposing counsel at
sone point left the courtroom while Cynthia Smth (and a friend)
remai ned with the defendant and his father. Respondent returned to
t he courtroomwhen he heard "yel ling and scream ng and crying," and
recogni zed that his client was upset.

At this point, the testinony diverges into two contradictory
versions of the critical events. The defendant and his father
testified that respondent reentered the courtroomwhile the father
consoled his enotionally upset son. According to this account,
respondent aggressively approached the two, kicked a chair, accused
t he def endant -son of |ying, demanded that the son get up out of his
chair, and noved within six inches of the son. The father
testified that he then stood up and told respondent to "l eave ny
boy al one,"” whereupon respondent noved in close to the father's
face and caused sone "spittle" to land on the father's face during
a heated exchange. The father testified that he then attenpted to
blow the spittle back onto respondent, and that respondent then
forcefully pushed him causing him to fall into a bench and
ultimately onto the floor.

The testinony of respondent and Cynthia Smith is directly to
the contrary in alnost all material respects. According to this
version, Cynthia Smth was upset at the recess and asked the
defendant: "How can you lie |like that?" Father and son thereupon
began | aughing at her and "high fiving" each other. She becane
upset. Upon hearing his «client, respondent reentered the
courtroom He attenpted to cal mher, telling her to | eave the room
and ignore the Smths.
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Respondent testified that father and son continued "I aughing
and joking" after his client left the room |In an attenpt to be a
"peacenaker" respondent testified that he said: "Take it easy.
Can't you see that she is upset?" According to respondent, the son
replied by making a lewd and insulting gesture while grinning
broadl y. Respondent turned to wal k away and was confronted by the
father, who bl ocked his exit fromthe courtroom The father placed
his face within 4 inches of respondent's face. Respondent
testified that the father threatened to "kick [respondent's] ass"
and spit in respondent's face. Sone of the father's saliva entered
respondent's partially open nouth. Respondent pushed the father
away.

As to the pushing, respondent testified:

Q [By respondent's counsel]: And when you
pushed hi maway, did you do that in anger?

A.  No.
Q Wiy did you push hi maway?

A: To get himaway. It was a reflex, It was
just--it was so offensive that | pushed him

* * *

Q When he blew the spittle in your face
what was your first reaction?

A | pushed him away from ne. | recoil ed.
It was disgusting, and | l|eft the courtroom
i mredi atel y.

* * *

VR. KOCH [ Panel Chair Koch]: One nore
[ question]. Instead of pushing him | suppose
you could -- you really didn't have to push
hi m You could have sinply stepped back,
turned and left. R ght?

THE WTNESS: |If | had had tinme to think about
it, I guess | would have, but--

MR, KOCH: | understand that.
THE W TNESS: But it was a refl ex.
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MR. KOCH: Yes. [ Tr pp 182, 197, 199-200. ]

The Admnistrator argues that "sufficient evidence was
provi ded to substantiate the charge of m sconduct contained within
paragraph 6(b) and that the dism ssal was therefore inproper.”
Adm nistrator's brief, p 4. This Board reviews the factual
findings of a hearing panel for proper evidentiary support
Gievance Adm nistrator v Janes H Ebel, ADB No 94-5-GA (Bd Op
4/ 20/ 95) . At the review hearing, counsel for the Adm nistrator
conceded that there was evidentiary support for the panel's
findings, and stated that he was arguing only that "the specific
findings of fact nade by the panel show professional m sconduct.™
Upon a careful analysis of the particulars of these two argunents,
we find that the difference between themis nore apparent than rea
in this case.

The panel ruled, as noted above, that the Adm nistrator had
not established m sconduct by a preponderance of the evidence.
More specifically, the panel found:

There is a direct and substantial conflict on
the testinony of the pushing. W appreciate
that this is not a crimnal matter, and that
may not be critical.

We think that what happened had happened in a
very, very short period [of] tinme, a matter of
seconds, agai n unfortunate.

M. Stolberg should have kept his hands to
hi nself, and he agreed in response to ny
guestion that he could have backed away, but
he just didn't think of it.

The question of the spitting, which was a | ot
of the testinony, comes dowmn to . . . who did
it first. Wthout exploring that subject any
nore, we still feel that the Comm ssion has
not established its case by a preponderance.

The pushing probably cones down to the nost
serious thing that occurred. As | have said,
we find it avery quick reflex, not justified,
but we understand why it was notivat ed. :
[Alnd the evidence is directly conflicting, as
bel i evabl e on one side as the other. W find,
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therefore, that the case has not been nade
with a preponderance in this matter. [Tr pp,
233-235; enphasi s added. ]

Enphasi zi ng the panel's observations that respondent should
have kept his hands to hinself and that his pushing was not
justified, the Adm nistrator argues that these "findi ngs" establish
that the panel reached an erroneous conclusion of law when it
determ ned m sconduct did not occur. W reject this argunent.

The panel's ruling that the Comm ssion did not neet its burden
of proof can only be understood in context as a finding that the
versions related by the defendant and his father were not
sufficiently credible to outweigh the testinony to the contrary.
Mor eover, the panel specifically found the pushing to have resulted
from"a very quick reflex." After a reviewof the whole record, we
concl ude that these findings have sufficient evidentiary support.

Properly understood, the panel's ruling is an attenpt to
articulate the distinction between this case and those in which an
attorney has intentionally pushed or assaulted another. The Panel
Chair's choice of words reflects sound judgnment by clarifying that

t he deci sion was not based on "justification.” The panel did not
hold that shoving or other 1inappropriate physical contact is
justified when provoked by spitting or the Iike. | nstead, the

panel grounded its decision on its specific finding that the push
resulted froma reflex.

At the review hearing, counsel for the Adm ni strator asked us
to "send a nessage" that attorneys nmust not resort to violence. W
strongly endorse the nessage that the practice of Ilaw, though
adversarial, must not include physical conbat. But that is not the
issue inthis case. By characterizing the actions of respondent as
"violent," the Adm nistrator continues to quarrel with the panel's
finding that respondent pushed M. Smth as part of a genuinely
i nvol untary reaction, born of the revul sion brought on by having a
stranger unexpectedly spit into his nouth froma distance of four
inches. The panel's order of dismssal is affirned.

Board Menbers George E. Bushnell, Jr., C H Dudley, MD., Mirie
Farrell -Donal dson, Elaine Fieldman, Albert L. Holtz, Mles A.
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Hurwitz, Mchael R Kramer and Kenneth L. Lewis concur in this
opi ni on.





