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Count One of the formal conplaint alleges that respondent nade
or caused to be made knowingly false statements in answers to
interrogatories served in a Jackson County Circuit Court action.
Count Two al |l eges that respondent made knowi ngly fal se statenents
about the circuit judge presiding over the case involved in Count
One. The panel granted sunmary di sposition in favor of respondent.
W reverse the panel's order granting summary disposition and
remand this matter for a hearing.

| . Count One.
The panel granted summary disposition for respondent wth
respect to Count One pursuant to MCR 2.116(C)(10).

A St andard of Revi ew.
In Gievance Administrator v Bruce Sage, No 96-35-GA (ADB 1997),
the Board set forth the standard for these notions:

Sunmmary di sposition pur suant to MCR
2.116(C)(10) nmay be granted when "there is no
genuine issue as to any material fact, and the
nmoving party is entitled to judgnment or partial
judgnment as a matter of law. " Sunmary di sposition
pursuant to this subrule may not be granted unl ess
it is inpossible for a record to be devel oped which
woul d present a question upon which reasonable
m nds could differ. Skinner v Square D Co, 445
M ch 153, 162; 516 NW2d 475 (1994); Bounelhelmyv
Bic Corp, 211 Mch App 175, 178; 535 NwWwd 574
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(1995). The nonnoving party is given the benefit
of reasonabl e doubt. I d. If the facts -- even
t hough undisputed -- could support conflicting
i nferences, summary disposition should not be
granted. Di Franco v Pickard, 427 Mch 32, 54; 398
NV2d 896 (1986). And, summary disposition under
(O (10) is not appropriate when the record is too
inconplete to permt the court to conclude that the
movant is entitled to judgnent as a matter of |aw
See Coverlanes Bow, Inc v Gordon, 46 Mch App
518, 526; 208 NwWad 598 (1973).

In Gievance Adm nistrator v Fieger, No 94-186- GA (ADB 1996)
("Fieger 1"), the Board addressed the applicability MR
2.116(C)(10) in these proceedi ngs:

Hearing panels should be cogni zant of the purpose
of these proceedings and reach the determ nation
that there exists no genuine issue of material fact
only after the nost careful consideration. [Fieger

L, p7.]
I n explaining the basis for this rule, the Board:

Di scussed the fact that these proceedings are for
the protection of the public, not sinply for the
resolution of a private dispute [1d.];

Stated that panels should not (1) burden nonnovants
with responding to nonnmeritorious notions, or (2)
al | ow proceedi ngs to be unnecessarily | engt hened by
summary di sposition notions [1d.];

Not ed that certain questions may not be appropriate
for summary judgnment in these proceedings in |ight
of the lack of discovery [ld., pp 7-11.]; and
finally,

Not ed that because these proceedings are already
stream ined, the benefit to be gained by summary
di sposition is not as great as it is in circuit
court, and that it may often be as easy to try the
case as it is to determne whether there is an
issue of fact. [ld., pp 11-12.]

In a separate opinion, M. Bushnell concurred with this part
of the majority opinion, and further noted that courts and panels
have di scretion to deny summary judgnent if they believe the better
course is to try the case. He added another factor leading himto

concl ude that summary di sposition would, and should, be relatively
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rare in these cases: the Court has ultimate responsibility for
discipline, and a full record may enable the Board and Court to
better perform their respective functions. Fieger | (separate
concurrence/ dissent), pp 17-18 n 4. Al so, the separate opinion
suggested that the Adm nistrator be afforded "a certain degree of
latitude" if a critical wtness refused to provide critical
di scovery. [|d., p 16.

The Board reviews dispositive notions de novo. Sage, supra.

B. Count One's Al |l egati ons And The Panel's Rul i ng.
Count One all eges that respondent nade m srepresentations in
answers to supplenental interrogatories wth regard to the
anticipated testinony of two danages experts. Paragraph 6 of the
formal conplaint quotes a portion of the answer to question 93.
Respondent filed a notion for sunmary di sposition acconpani ed by an
affidavit asserting that a nore conpl ete quotation of the answer is
as follows:

M. Behr is an expert econom st who specializes in
analyzing clains for lost profits for businesses,
specifically livestock operations. M. Behr is
expected to testify that Plaintiff's lost profits
alone total in excess of $7,000,000.00. M. Behr's
concl usions are based on his analysis of financial
records from Plaintiffs, [sic] facilities for the
years 1986 through 1993. M. Behr bases his
testinony on nunber of hogs sold per year by
category (feeder, breeder, boars, etc.), feed
costs, annual totals in pounds and dollars, and al
other costs. M Behr's calculations are also set
forth in light of profit/loss of conparable units.
M. Behr has not produced a witten report. Should
such a report be produced, sanme will be forwarded
to Defendant. Additionally, Plaintiffs provide
financial statenments and information wused to
calculate financial profit/loss charts conpiled by
Plaintiffs herein and already provided to
Def endant . [Affidavit of Geoffrey Fieger, 1914;
underlined bold type in original; remai ni ng
enphasi s added. ]

The suppl enental answers to interrogatories also contained a
simlar response with regard to a second expert, M. Baul ch.
The formal conplaint alleges that:
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7. These representations were false, and were
known by Respondent to have been false at the tine
they were nade for the reason that neither M. Behr
nor M. Baulch had begun to review any docunents,
figures or records or make any cal cul ations as of
the date of the Supplenental Answers and had not,
therefore, reached any concl usions regardi ng sane.
[ Formal Conplaint, | 7.]

As to Count One, the panel's Opinion and Order granting the
nmotion for summary di sposition and di sm ssing the Formal Conpl ai nt
states in part:

Wth respect to Count One, the panel finds
that the Petitioner inproperly failed to quote the
entire Supplenental Interrogatory Answer prepared
by Respondent.

* * %

The full answer prepared by Respondent clearly
states that the testinony was that which was
expected to be provided. The answer, therefore
denonstrates that the expert had not provided such
opinions. W therefore find that the Petitioner's
claim that the representations were false

cannot be sustained given the undisputed fact ual

record before this [panel]. Further factual
el ucidation would not shed any further 1ight on
whet her the interrogatory answers were or were not
m sl eadi ng. The unanbi guous wording of the
interrogatory answers thenselves requires summary
di sm ssal of this claim pursuant to MCR

2.116(C) ( 10).

C. A Hearing On Count One |s Appropriate.

The Gievance Adm nistrator argues that sunmmary judgnent
should not have been granted in this case. Essentially, the
Adm ni strator di sagrees with the panel's concl usion that the answer
was so clear that respondent was entitled to judgnent as a matter
of law at this stage. W nust agree.

For purposes of our analysis, we have separated the statenents
in the interrogatory answer into three categories.

1. "is expected to testify"
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This |anguage was not set forth in the formal conplaint.
Respondent argues that the bol df aced | anguage nodifies the entire
paragraph. The Adm nistrator argues that it does not. |In other
words, the Adm nistrator does not quarrel with the statenent that
plaintiff expected the expert to testify that |osses exceed 7
MIllion Dollars. Rather, the Adm nistrator focuses on the other
statenents which do not reflect the future tense.

2. "Behr bases his testinony" and "Behr's
calculations are also set forth in light of"

These underlined statenents are not necessarily false. They
m ght, but do not necessarily, inply that cal cul ati ons have al r eady
been perf orned. They could be generalized assertions based on
famliarity wwth either Behr's work on other cases or with the way
all such experts anal yze damages.

3. "M. Behr's conclusions are based on his
anal ysis of financial records fromPlaintiffs,
[sic] facilities for the years 1986 through
1993"

This statenent could | ead one to conclude that Behr had done
work on this particular case. However, we will not interpret these
interrogatory answers in isolation, or suggest to the panel which
view of the case it should adopt at this stage. Rather, we sinply
hold that, although the panel's decision was not unreasonable,
summary di sposition with respect to Count One i s i nappropriate. W
cannot say that "it is inpossible for a record to be devel oped
whi ch woul d present a question upon which reasonable m nds could
differ." Fieger |, quoting Skinner, supra.

In remanding this matter, we express no opinion as to the
ultimate disposition of this matter and do not preclude the panel
fromrelyingonitsinitial reasoning, if appropriate, after it has
fully considered the evidence and argunents presented at the
hearing. |If the panel concludes, after the hearing, that none of
the statenents were fal se, the panel shall al so consider all other
appropriate matters including the other elenents of the
Adm nistrator's claim such as whether the statenments were
knowi ngly false as set forth in the conplaint and as required by
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MRPC 4. 1.
Finally, we note that the Admnistrator has attached the

circuit court opinion to its brief on review Simlarly,
respondent argues that he did not draft or sign the answers to the
interrogatories. W have not considered these matters. Argunents
and evi dence regardi ng the exi stence of a genuine issue of fact or
a defense should be submtted to the hearing panel initially.

1. Count Two.

The second count of the formal conplaint alleges that
respondent made the followng statements in violation of MRPC
8.2(a):

[ Respondent] accused Judge Chad Schmucker of
conspiring with Governor John Engler to disbar

Respondent because of Respondent's work for suicide
doctor Jack Kevorkian; [and,]

accused Judge Schmucker of basing the
sanctions on the judge's attenpt to gain favor with
the Governor, saying, "I've found it shocking that
a judge would . . . use a political agenda to
enbarrass ne." [Formal Conplaint, | 13.]

The panel found the Board's Septenber 2, 1997 opinion in
Gievance Adm nistrator v Geoffrey N. Fieger, 94-186-GA (ADB 1997)
("Fieger 11") to be dispositive of Count Two. In particular, the
panel relied upon pages 33-34 of the Fieger Il opinion. There, the
Board affirmed the dismssal of certain allegations under MR

2.116(C)(8), applying the foll ow ng standard:

A notion for summary disposition wunder MCR
2.116(C)(8) may be granted if the claim is so
clearly unenforceable as a matter of |aw that no
fact ual devel opnent coul d possibly justify
recovery. Sinko v Bl ake, 448 M ch 648; 532 NWad
842 (1995). Al factual allegations contained in
the conplaint nust be accepted as true, together
with any legitimte inferences which may be drawn
t herefrom Bounelhelm v Bic Corp, 211 Mch App

175, 178; 535 NW2d 574 (1995). [Eieger 11, p 24.]
In Fieger |1, the Board reviewed a panel's decision to disnm ss

all three counts of a formal conplaint against respondent. Each
count alleged a violation of MRPC 8.2(a), and each was di sm ssed by
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the panel pursuant to MCR 2.116(C)(8). On review, the Board
vacated the dism ssal of two counts and remanded for a hearing and
hel d, anong ot her things, that a hearing was necessary to devel op
t he context surrounding the alleged statenents.

The panel in this matter found, in dismssing Count Two, that
the statenents alleged therein were constitutionally protected.
VWiile it may not be inproper to reach this conclusion ultimtely,
we narrowy conclude that a hearing is required with respect to
these allegations for the reasons set forth in Fieger 1Il's
di scussion regarding the two counts there remanded for a hearing.

It is true that a portion of one of the allegations in Count
Two appears quite simlar to an allegation dism ssed by the panel

and Board in Fieger Il. However, another allegation -- alleging a
conspiracy between the Judge and the Governor -- al so resenbl es the
counts remanded for hearing in Fieger Il at pages 25-31 of that

opinion. W cannot say that the allegations here are so clearly
deficient as a matter of |awthat no factual devel opnent could | ead
to a finding of m sconduct. A fuller record is necessary to
determ ne whether the alleged statenents anobunt to factua
assertions, whether they were made with the requisite intent, and
whet her they ot herwi se violate of MRPC 8.2(a) and fall outside the
scope of speech protected by the First Amendnent.

I11. Concl usion.
For the foregoi ng reasons, we reverse the order dism ssing the
formal conplaint and remand this matter to the panel for a hearing.

Board Menbers Elizabeth N. Baker, Barbara B. Gattorn, Al bert L.
Holtz, M chael R Kranmer, Roger E. Wnkel man, and Nancy A. Wnch
concur in this decision.

Board Menbers Grant J. Gruel and Kenneth L. Lewis were recused.

Board Menber C.H Dudley, MD., was absent and did not partici pate.





