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On February 14, 1996, Tri-County Hearing Panel #1 issued its
order suspending the respondent's license for thirty nonths
commencing April 1, 1995, the date of the respondent's conviction
in the United States District Court for the Eastern District of
M chigan in the matter of U_S. v Angelo J. Polizzi, CR 93-90017-
01- AA. The Attorney D scipline Board has considered the Gievance
Adm nistrator's petition for review seeking increased discipline.
The Board has conducted revi ew proceedi ngs in accordance with MR
9. 118 and has consi dered the record before the panel and concl udes
that the hearing panel's order should be affirned.

The Attorney Discipline Board' s power to nodi fy the discipline
inmposed by a hearing panel should be exercised with sone
di scretion. In that respect, the Board' s supervisory role over its
appointed hearing panels is not wunlike the Suprene Court's
authority to change the discipline inposed by the Board. In
di scussing that authority, the Court stated that "W invoke this
power only if the disciplinary action inposed by the Gievance
Board is inappropriate”. Matter of Ginmes, 414 Mch 483, 495; 326
NW2d 380 (1982), citing State Bar G'i evance Adm ni strator v Posl er,
398 M ch 38, 41; 222 NV2d 511 (1974).

The Court's opinionin Gines, cited for the proposition that
the appropriate discipline for felony convictions involving noral
turpitude is disbarnment, does not establish a bright-1ine category
of of fenses for which disbarnent is the only appropriate sanction.
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| ndeed, the Court reiterated in Gines:

In review ng the discipline inposed in a given
case, we are mndful of the sanctions neted
out in simlar cases, but recognize that
anal ogi es are not of great val ue.

As a hypothetical proposition, we
find dubious the notion that
judicial or attorney m sconduct
cases are conparable beyond a
limted and superficial extent.
Cases of this type generally nust
stand on their own facts. State Bar
Gievance Administrator v DelRi o,
407 Mch 396; 285 NWed 277 (1979).
Gines, supra at 326 Nwad 380, 382.

As we saidin affirmng the thirty-three nonths i nposed for an
attorney's felony conviction in Gievance Adm nistrator v LaRene,
94-82-JC (Brd. Opn. 8/24/95), we are not prepared to say that
di sbarment is the only appropriate sanction for the crimnal

conduct in a particular case or that the hearing panel's decision
was clearly "inappropriate” where the suspension ordered by the
panel fell within the range of discipline neted out for simlar
convi ctions. *

Qur inclination to give deference to a hearing panel's
assessnent of discipline is strengthened where, as in this case,
the hearing pane's report includes a thorough discussion of the
aggravating and mtigating factors which have been consi dered and
where it is clear that those factors have evidentiary support in
the record. The report on discipline in this case is well-reasoned
and we specifically adopt the panel's conclusions on the weight to
be given to those factors which have been recogni zed as having an
effect on the appropriate | evel of discipline. (The panel's report
is attached as an appendi x to this opinion. The panel's concl usi ons
as to discipline appear at pages 7-9.)

1 Wiile not the decidi ng factor in this case, we are certainly aware of our

order of Decenber 18, 1995 in Gievance Administrator v David M Foster, Case # 94-
202-JCaffirmng athirty-nonth suspension follow ng the respondent’'s federal felony
convi ction. Respondent Foster was convicted of causing the failure to file a
currency transaction in violation of 31 U S.C. 5324(1). However, there is otherwi se
nore than a superficial resenblance between the arrests and convictions of
respondents Foster and Polizzi, including the enticenments offered to both by the
sane governnent agents.
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Finally, we agree with the hearing panel's conclusion that In
re McWorter, 449 Mch 130 (1995), Reh. Den. 450 Mch 1208 (1995)
does not inpose a "rule” requiring the inposition of a suspension
equal in duration to the termof respondent's probation. W agree
with the panel's analysis of MWorter's applicability in a
di sci pline case. (Appendix, pp. 15,16.) W also agree that the
guestion of what will constitute a sufficient length of tine free

of federal supervision to permt the respondent to denonstrate his
fitness for reinstatenent may be considered during reinstatenent
proceedi ngs under MCR 9. 124.

Board Menbers Ceorge E Bushnell, Jr., C. H Dudley, M D., Elaine
Fi el dman, Barbara B. Gattorn, Mles A Hurwitz, Mchael R Kramer
and Kenneth L. Lewis concur in this opinion.

Board Menbers Marie Farrell-Donaldson and Albert L. Holtz were
absent and did not participate in this decision.
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Petiti oner,
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ANGELO J. PQOLI ZZI, P34324,
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REPORT OF TRI - COUNTY HEARI NG PANEL NO. 1
M CHI GAN ATTORNEY DI SCI PLI NE BOARD

At a session of Tri-County Fbarlng
Panel No. __ held on

Present: Kenneth J. Logan, Chairman
John E. Johnson, Jr., Menber
John J. Ronayne, |11, Menber

Appear ances: Donal d D. Canpbell, Counsel for Petitioner
F. Philip Colista, Counsel for Respondent

HEARI NG DATES

The public hearings in this matter were held on Cctober 18,

1995, Novenber 29, 1995 and Decenber 6, 1995. Al panel nenbers

were present at all hearings.
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RECORD

Transmitted with this report are t he pl eadi ngs and other filed

papers, the exhibits admtted into evidence, and the certified

transcri pts of the proceedings, as foll ows:

A)

o g &~ W

B)

Q)

PLEADI NGS AND OTHER PAPERS

Pl eadi ng Date Fil ed/ Served
Gievance Administrator's Notice of

Filing Judgnent of Conviction April 4, 1995
Attorney Discipline Board Order to

Show Cause May 11, 1995
Notice of Adjournment Wth Date May 25, 1995
Respondent's Sanction Menorandum Cct ober 18, 1995
Notice of Hearing Novenber 9, 1995
Notice of Hearing Decenber 1, 1995

PETI TIONER S EXH BI TS

Portions of the transcript of the testinony of Angelo Polizzi
n [

i Crimnal Action No. 93-CR-90017-AA

Portions of the transcript of the testinony of Angel o Poli zzi
in Crimnal Action No. 93-CR-90017- AA

RESPONDENT' S EXHI BI TS

Certified copy of Order G anti ng Governnent's Mtion to Reduce
Sentence, USA v Angelo Polizzi.
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| NTRODUCTI ON

On his plea of guilty, Respondent was convicted on April 4,
1995 of an unlawful conspiracy in violation of 18 USC 8371.
Respondent was initially sentenced to a 60-nonth term of
incarceration foll owed by a two-year termof "supervised rel ease.”
He was al so fined $20,000. As directed by MCR 9.120, Respondent's
license to practice |aw was automatically suspended effective the

date of his conviction.

Pursuant to the Attorney Discipline Board's Oder to Show
Cause of May 11, 1995, a hearing was held before this panel wth

respect to the matter of discipline.
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. EILNDINGS OF FACT

The facts relating to Respondent's conduct are largely
undi sputed. By way of background, Respondent graduated from both
col |l ege and | aw school with a distinguished academ c record. Upon
graduation fromlaw school in 1982, he entered the private practice
of law. 1In 1985 he joined the firmw th which he was nost recently
associ ated and was made a partner in 1991. Throughout his tenure
with the firm and to this day, Respondent was and is highly

regarded, both personally and professionally.

It is safe to say that Respondent's social and famly life was
hardly m ddle class. Al though there were repeated euphem stic
references to Respondent's "extended famly,"” it is clear that
"organi zed crine famly" could have been accurately substituted.
Despite the environnent in which he was rai sed, and to sonme extent
with which he nust of necessity continue to have social
i nteraction, Respondent avoided any |egal entanglenent until the

events giving rise to these proceedi ngs.

Respondent's crimnal conduct took place in 1989 and 1990.
The nost insightful description of that conduct and its origi ns was
provi ded by the testinony of John Chanbers, the senior partner of
Respondent's law firm On behalf of the firm Chanbers
investigated and nonitored the crimnal proceedings against

Respondent after his indictnment in 1993. Anong other things, he
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reviewed a substantial portion of the extensive recordings of
conversati ons between Respondent and undercover governnment agents.
He also attended crimnal proceedings including those in which

Respondent testified at the behest of the governnent.

In 1988, Respondent was introduced to two "businessnen,"”
Thomas DePaul o and Roger Rossi, by Nicholas Vivio. Vivio was a
| ong-ti nme acquai ntance of Respondent's father whom Respondent had
known since childhood and referred to as an "uncle."” DePaul o and
Rossi were in fact undercover agents for the Internal Revenue
Servi ce. That introduction comenced a year-long courtship of
Respondent by the two federal agents, who were apparently quite

skilled in their undertaking.

At the conclusion of approxinmately a year of essentially
social contacts, the two agents proposed a clearly crimnal
enterprise. Respondent accepted the invitation. Using cash funds
whi ch Respondent clearly understood to be the proceeds of illegal
activity, Respondent orchestrated a small group which enployed
| egiti mate busi nesses to change small bills into larger bills. By
the tine the enterprise concluded, approximately $1.3 mllion had
been processed. For his efforts, Respondent earned approximately
$20, 000, which he dutifully reported to the Internal Revenue

Servi ce as incone.
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After his plea of guilty, Respondent testified for the
government against a nunber of other participants in the
conspiracy. Despite the fact that those defendants were acquitted,
the governnment was sufficiently satisfied with Respondent's
cooperation that it noved for a reducti on of Respondent's sentence.
In response to the notion, Respondent's sentence was reduced to

four years probation.
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1. DISC PLI NE

The inposition of discipline does not rise to the |evel of
even an inexact science. Clearly this is a case which warrants

revocation or suspension. The ABA Standards for |nposing Lawer

Sanctions, Standard 9.0 provide guidance with respect to the
factors which may be considered as aggravating or mtigating

ci rcunst ances.

There are several potentially aggravating factors. The
Respondent's conduct nay be characterized as "dishonest."” (ld.
Std. 9.22(b)). There is also evidence which would support a
conclusion that the Respondent's conduct was the product of a
"selfish notive" or the prospect of personal gain. That
conclusion, while facile, would probably be erroneous. The
uncontradi cted testi nony of the Respondent's psychol ogi st suggests
t hat Respondent's notivations were nore subtle and unrelated to the
prospect of personal gain. Common sense reinforces this
concl usi on. Respondent's conpensation fromthe practice of | aw was
considerable and there is nothing to suggest his life style was
extravagant. The fact that incone tax was paid on the i nconme from
the Respondent's illegal activity is inconsistent with selfish
notive, as is that fact that Respondent's pre-tax income fromhis
illegal activity was approxinmately equal to his <charitable

contributions fromthe sanme period. In fact, giventhe totality of

10
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the circunstances, Respondent's notivation is an enigma and his

conduct | argely inexplicable.

Al so of potential relevance is whether Respondent's conduct
constituted a "pattern”™ or "multiple offenses” (id., Std. 9.22(b)
and (c)). This inquiry cuts both ways. On the one hand, there was
only one crimnal schene or conspiracy. On the other hand, that
conspiracy was of substantial duration and involved nunerous

di screte transacti ons.

There are a nunber of potentially mtigating considerations.
Respondent has no prior disciplinary record (id., Std. 9.32(a)).
Respondent's nmotivation (id., Std. 9.32(b)), and "enotional
probl ens” (id., Std. 9.32(c)) have already been di scussed. There
is nothing which would suggest that his disclosures in these
proceedi ngs have been less than "full and free" or his attitude
| ess than "cooperative" (id., Std. 9.32(e)). By analogy, it is
rel evant that Respondent appears to have cooperated fully with | aw
enforcenment authorities. A nunber of credible w tnesses testified
to their belief that Respondent's conduct was an aberration and
t hat Respondent was otherw se a person of commendabl e reputation
and character (id., Std. 9.32(g)). Oobviously, there has been the
"inmposition of other penalties and sanctions” (id., Std. 9.32(k)).
An anal ogous consi derationis Respondent's uncontradicted testinony
that as a result of his cooperation with [|aw enforcenent

authorities he has to sone extent been socially stigmatized and hi s

11
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relationship with his famly inpaired. Finally, there is abundant

evi dence of renorse (id., Std. 9.32 (l)).

Al t hough not specifically identified in the ABA Standards as
a mtigating factor, it is in the view of this panel not wthout
rel evance that Respondent enbarked upon his crimnal undertaking
not on his own initiative but only after being courted for nearly
a year by skilled undercover agents. Simlarly, Respondent's
crimnal conduct did not involve the practice of lawin any respect
and was of the sort that could have been perpetrated by a |ay

per son.

In light of the foregoing, it is the panel's conclusion that
Respondent's license to practice |law should be suspended for a

period of 30 nonths, effective April 4, 1995.

A word of caution: nothing in this opinion should be read as
justifying or excusing Respondent's conduct or tending to absol ve
himfromresponsibility for his conduct. H s conduct was seriously
wrong and intolerable. On the other hand, this panel is charged by
MCR 9. 115(J)(3) to consider "all relevant evidence of aggravation
or mtigation.” It is in the discharge of this obligation that the

factors di scussed above have been consi der ed.

12
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1. MWORTER
The Gri evance Adm ni strator has argued for disbarnment. 1In the
absence of disbarnent, the Gievance Admnistrator argues

strenuously that this panel is constrained by In re MWorter, 449
Mch 130 (1995), reh den 450 Mch 1208 (1995), to inpose a
suspensi on equal in duration to the termof Respondent's probation
(four years) plus sone additional unspecified tinme. MWorter does
not support the result for which the Gievance Adm nistrator

ar gues.

McWhorter is a reinstatenment case involving an attorney whose
litany of crimnal acconplishnments reads like a bad |aw school
exam His attenpt to gain reinstatenent produced in the Suprene
Court a fragnented set of opinions. Justice Brickley, joined by

Justice Mallett, was of the opinion that conduct while "under the

n 2

supervision of parole authorities should not be considered in

determining if reinstatenent i s warranted under MCR 9.123(B). Only

n3

the petitioner's conduct during an "appreciable tine or a

"sufficient time outside the supervision of parole authorities"?

woul d support reinstatenent. Taking the process a step further,

?449 M ch at 141.
%449 M ch at 139.
‘449 Mch at 141.
13
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Justice Brickley by analogy to MCR 9.123°> appeared to be of the
opinion that in the instance of a disbarred attorney anything | ess
than five years while not under supervision is not the required

"sufficient” or "appreciable" tine.

Justice Brickley's opinionis fertile ground for specul ati on.
In the first place, it is not clear whether the "five year rule"

applies only to McWhorter based upon the facts of that case, or is

a rule of wuniversal application. Justice Brickley's approach
rai ses a nunber of interesting considerations. It clearly creates
two species of disbarnments: one consisting of cases involving

i ncarceration and/ or parol e/ probation, and the other consisting of
t hose cases which do not. |In the former instance, the |anguage of
MCR 9.123(D)(1) and (2)°® would in nost instances clearly no | onger
mean what it says. As a practical matter, MCR 9.123(D)(1) and (2)
would hardly ever apply to a |awer whose disbarnent involved

crimnal activity.

Even within that class which involves crimnal activity,

interesting questions are raised. A lawer who was sinply

™(2) An attorney whose license to practice |aw has been

revoked may not file a petition for reinstatenent until 5 years
have el apsed since revocation of the license."

(1) An attorney whose license to practice |aw has been
suspended may not file a petition for reinstatenent earlier than 56
days before the term of suspension ordered has fully el apsed.

(2) An attorney whose license to practice |aw has been
revoked may not file a petition for reinstatenent until 5 years
have el apsed since revocation of the license."

14
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incarcerated for two years would be entitled to petition for
rei nstatenent after seven years. A |l awer who was not incarcerated
but rather given five years probation would not be eligible for
reinstatenent for ten years. One wonders if that is an intended
result. Even nore intriguing would be those cases involving
suspension rather than disbarnent. In the instance of a
suspension, a convenient analogy to MR 9.123(D)(2) is not
avai l able. Wat then is to be the "sufficient” or "appreciable"
time? Justice Brickley offers no guidance, but symetry m ght
suggest that a petitioner nust spend an anount of tine outside of
supervision equal to the term of the suspension. Agai n, the
approach would create two distinctly different species of

suspensi on.

Al t hough the opinion announces a "five year rule,” it is not
at all clear what the rule neans. As discussed above, Justice
Brickley first observed that "five years ... is a sufficient period

out si de the supervision of parole authorities ... to evaluate his

n7

fitness to practice | aw. Cl ear enough. Then, however, Justice

Brickley describes an entirely different function and purpose of

the "five year rule":

"In accord with this decision, even though five years
have el apsed since petitioner's disbarnent, we find that
he is not eligible for reinstatenent and woul d inpose
this additional period of time toreviewhis fitness. W
are persuaded that this addresses the problemidentified

‘449 M ch at 142,
15
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by one comentator: 'The disbarred attorney may file
anot her petition at a later date. 1In light of this, it
woul d be hel pful if the rules provided a mni mum spaci ng
bet ween subsequent petitions to prevent a |awer whose
petition is denied from immediately filing another
petition." Martin, Dean & Wbster, M chigan Court Rules
Practice (3d ed), p 579, author's conment to MCR 9. 123."

(enphasi s added)®

449 M ch at 142-143.

If the "five year rule"” is nothing nore than spacing requirenent -
a mninmum tinme between successive petitions - it is not even
arguably applicable to the instant case.® If read and applied
only in the second manner described by Justice Brickley, MWorter
was a victimof his own timng. He applied for reinstatenent while
still subject to parole and therefore clearly could not denonstrate
a "sufficient" or "appreciable” time free of the constraint of
par ol e. Applying the "five year rule"” in the second sense, he
cannot re-apply for five years. |f he had, on the other hand
waited a period of tinme ultimtely adjudged "sufficient" or

"appreci abl e" after being rel eased fromparol e before applying for

'While the author's comment to MCR 9.123 was certainly valid
when witten, it was not valid at the tine M\Worter was deci ded.
Near |y sixteen nonths prior to that decision, MCR9.123 was anended
in several respects, including the addition of MCR 9.123(D)(3):

"(3) An attorney whose license to practice |aw has been
revoked or suspended and who has been deni ed rei nst at enent may
not file a new petition for reinstatenent until at |east 180
days fromthe effective date of the nost recent hearing panel
order granting or denying reinstatenent.”

°As di scussed bel ow, Justice Cavanaugh clearly reads the "five
year rule" in this second context, "a mninmum spacing between
subsequent petitions.”

16
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reinstatenent, the "five year rule,” if it is only a "mninum

n 10

spacing between subsequent petitions, would have had no

appl i cation.

It is thus not entirely clear whether the five-year rule” is
one rule, or two rules. If it is one rule, it is not clear which

rule it is.

The concurring opinions of Justice Riley (Justice Boyle
joining) and Justice Waver are much nore straightforward. The
di staff nenbers of the Court were sinply of the opinion that
McWhorter should be permanently disbarred with no opportunity to
gain reinstatement -- a hardly renmarkable conclusion given
McWhorter's crimnal career. Justice Riley concurred inthe result
only, and Justices Ri|ley and Boyl e concurred sol ely because of the
"absence of a mmjority recognizing the proposition that there

shoul d be 'permanent' disbarnent!"*

Justice Cavanaugh apparently reads Justice Brickley's "five

year rule" as nerely "provid[ing] a mninum spacing between

nl2

subsequent petitions. He concurred, but noted that he was of the

opinion if the Court wanted "to set that m ni num spaci ng [ between

Justice Brickley, Concurring Opinion, 449 Mch at 142,
449 M ch at 144,
12449 M ch at 146.

17
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successive petitions] at five years"” it should enploy its rule

maki ng aut hority.*

Justice Levin dissented.

McWhorter mght ultimately be viewed as nerely another
skirmsh in the Court's struggle to resolve the "permanent
di sbarnment” i ssue. Assuming the issue is ultimately resolved,
McWhorter could quite possibly be relegated to the category of
hi storical footnote. Wile it cannot be so categorized today, it
nonet hel ess has no application to this case. MWorter is clearly
a reinstatenment case involving a disbarred attorney. This is a
discipline matter involving a suspension. The question of
Respondent's reinstatenent is for another panel at another tine.
It is not the province of this panel to insinuate itself into that
deci si on. Sonme other panel, not this panel, wll decide what
constitutes an "appreci able” or "sufficient” length of tinme free of
supervision so as to permt Respondent to denobnstrate that he is

entitled to reinstatenent.

Practical considerations also dictate that this panel does not
project itself into the reinstatenment process or permt
considerations germane to reinstatement to influence decisions
regardi ng discipline. While Respondent is presently subject to a

four-year term of probation, Exhibit 1 indicates that it is not

%449 M ch at 146.
18
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only possible but perhaps |ikely that his probation will end after
one year. Gven this contingency, the Gievance Admnistrator's

readi ng of McWiorter is particularly unappealing.

19
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V. SUWARY OF PRI OR DI SCI PLI NE

V. | TEM ZED STATEMENT OF COSTS

Attorney Discipline Board $1, 185. 00
Attorney Gievance Conm ssion 842. 50
Tot al : $2,027. 50

Kenneth J. Logan, Chairman

John E. Johnson, Jr., Menber

John J. Ronayne, I11, Menber
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