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Respondent was elected to the office of Jackson County
Prosecutor, effective January 1, 1993. Before taking office,
respondent represented Jerry Wayne Turner on mn sdeneanor charges
arising out of his transporting a | oaded weapon in an autonobil e.
Respondent was unable to negotiate a plea before January 1, 1993,
so he withdrew from representing Turner. The Formal Conpl ai nt
charges respondent with violating MRPC 1.11(c) by participating in
Turner's prosecution after assum ng office. The conplaint also
al | eges that respondent violated MRPC 5.1(b) and (c) by ratifying,
participating in, or failing to take renedial action with regard to
al | eged unet hi cal conduct by the chi ef assistant prosecutor MBain.
The panel majority found that m sconduct had not been proven. One
menber di ssented froma portion of the majority's report and woul d
have inposed discipline under MPC 1.11(c). The Gievance
Adm nistrator filed a petition for review W affirmthe panel's
order of dism ssal

Respondent defeated the incunbent Prosecutor in the primary
el ection held in August 1992. He was unopposed in the Novenber
general el ection.

On Novenber 16, 1992, the second day of deer hunting season
(firearm, Jerry Wayne Turner was stopped by a state trooper for
expired plates. Turner was ticketed for certain traffic offenses
and for the m sdeneanor of transporting a | oaded or uncased firearm
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in a notor vehicle. The trooper seized the gun which Turner had
borrowed from his enpl oyer, Larry Wt herby.

Turner went to respondent for representation. Respondent told
Turner that he "thought we could get right through it but . . . if
it ran past [January 1, 1993] he would have to withdraw' (Tr II, p
127). Respondent accepted the case and a $200 fee. On Novenber
18, 1992, respondent nailed his appearance to the court and
prosecutor. The panel found all of this to be reasonable.

The panel's report is worthy of extensive quotation:

On  Decenber 2, 1992, (wthout any notice to
Respondent or his client) a Conplaint and Warrant was
authorized charging M. Turner wth a two-year
m sdeneanor under M C. L. A 750.227c, Possession of a
Loaded Firearm in a Mtor Vehicle. This was a charge
hi gher than the first [gun] charge |listed above. As
originally witten by Mchigan State Police Trooper
Dani el A Palnmer, the gun charge was a "DNR' m sdeneanor
under M C. L. A 300.262(2) punishable by a maxi num of 90
days inprisonnment. In other words, the first charge was
made under a section of the Mchigan Law dealing with
hunting viol ati ons. The second charge was made under the
general crimnal |[|aw The Panel finds that trooper
Pal mer was an experienced M chigan State Police trooper.
The Panel finds that the first "DNR' charge (a 90 day
m sdenmeanor) was appropriate i nasnmuch as t he
uncontradicted testinony of M. Turner was that he was
stopped the second day of deer season while returning
from hunting and was dressed in hunter-orange col ored
clothing at the tinme of the stop. He had a hunting
license in his possession. (Tr. 71).

Respondent attended a pretrial conference for M.
Turner on the expired pl ates charge on Decenber 23, 1992.
Ms. Renee Senplonious a legal intern was handling the
case as acting assistant prosecuting attorney under
authority of MCR 8.120(C)(4). Respondent then and
there learned that the high m sdeneanor gun charge had
been aut horized by Prosecutor Joseph Filip. Respondent
asked Ms. Senplonious to speak with M. Filip about
reduci ng the hi gh m sdeneanor charge but was told by her
that M. Filip had personally approved the charge, and
would "laugh in his face." Respondent then asked M.
Senpl oni ous i f he m ght contact Trooper Pal ner to di scuss
the charges and she did not object.

Respondent called Trooper Palner on or about the
sane day in his role as Turner's defense counsel and
expressed concern about the higher m sdenmeanor charge.
Respondent asked Trooper Pal mer whether he (Pal ner) felt
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that a reduction of the charge was in order. Trooper
Pal mer deferred to the judgnent of the prosecuting
attorney.

During this time, Respondent was assenbling his
prosecution teamin anticipation of assumng office on
January 1, 1993. Respondent was not allowed by M. Filip
the prosecuting attorney to have access to the
Prosecutor's Ofice prior to that tinme and had no
informal transition to his new office before the end of
t he year.

Respondent testified that he tel ephoned and net with
Ms. Marcia Proctor, then-Ethics Counsel (and now Gener al
Counsel) for the State Bar of M chigan, regarding his
concerns of possible conflicts of interest because of his
active crimnal defense practice in Jackson County.
Respondent testified that he received and acted on M.
Proctor's advice, that is, that he could handle the
conflict cases by instituting a screening procedure
wher eby such cases woul d be handl ed by assistants within
his office but w thout Respondent's participation. A
procedure described as a "chinese wall." Respondent
further testified that Ms. Proctor furnished himwth a
copy of R4, a formal ethics opinion of the M chigan
State Bar Board of Conmm ssioners. (Tr. 424). Respondent
also testified that he had canpai gned on econony in the
office of Prosecuting Attorney and was interested in
savi ng taxpayer noney. (Tr. 424). This testinony is
uncontradi cted and the Panel finds it factual.

Respondent hired as his chief assistant John G
McBain, Jr., an experienced prosecutor who was enpl oyed
with the Florida State's Attorney's Ofice. M. MBain
returned to the State of Mchigan in md-Decenber to
begin preparing for his new job.

Respondent circulated a letter to all the judges
indicating that M. MBain was to be the "conflicts
prosecutor.”

On Decenber 29, Respondent attended the arrai gnnent
in the Turner matter on the gun charge. Respondent
intended to resolve the matter by a plea agreenent or,
failing that, withdraw as Turner's attorney of record.
The Panel finds that these actions of Respondent were
consi stent with the standards of professional conduct. It
was proper for the Respondent to attenpt to finish the
matter and when that was not possible to withdraw. The
Panel notes that the court nust have approved the
W t hdr awal .

Respondent testified that M. MBain went with him
on that day on a tour of courthouse and Respondent
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introduced M. MBain to the judges who were avail abl e.
The Panel finds that this was appropriate and finds no
violation of any ethical standard has been proven in
Respondent having M. MBain acconpany himto the court
house when Respondent was doing other work as well as
i ntroduci ng M. MBain.

* * *

Respondent was unable to work out a plea agreenent
and withdrew as M. Turner's attorney on the record.
Judge Wal z noted that the matter of the high m sdenmeanor
was schedul ed for pre-examconference on Monday, January
4, 1993 to be followed by a prelimnary exam the
fol |l ow ng day.

* * *

On January 4, M. MBai n appeared on the Turner case
as a special "conflicts prosecutor” and negoti ated a pl ea
agreenent with M. Turner whereby Turner would plead
guilty to a ninety-day m sdeneanor of transporting a
| oaded firearmin a notor vehicle (a crimnal as opposed
to a "DNR' charge) and obtain dism ssals of the two ot her
traffic tickets. A further part of the plea agreenent
was that the firearm (a famly heirloom shotgun Tr. 91)
would be returned to the true owner of the gun (M.
Wet her by). Thi s agreenent was pl aced on the record before
District Judge Lysle G Hall that norning and sentencing
was sl ated for February 10, 1993. The Court al so received
from M. MBain and signed and "Order for Return of

Firearm™ Based on the testinony of M. Donald E
Martin, Ingham County Prosecutor, the Panel finds that
the plea agreenent was not unusual. The Panel further

finds that the ends of justice were served by the
agreenent and the return of the gun to its true owner.
The gun was a famly heirl oomand owned by M. Wt her by,
not the person charged (M. Turner). The Panel further
finds that the plea and agreenent and return of the gun
were all approved by the court.

* * *

We find the evidence proved and find as fact that
Respondent took affirmative action to conply with the
Rul es of Professional Conduct. Respondent's efforts to
screen hinmself fromthe prosecution of the Turner matter
before and after he withdrew in the case included the
fol | ow ng:

1) Doi ng research on the question and seeking the advice
of the State Bar on the subject.

2) Advising MBain in Decenber, 1992 that part of
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McBain's duties would include acting as a Special
Conflicts Prosecutor.

3) Nami ng MBain and another attorney, M chael Dungan

al ong with Barb Hei schel werdt, who woul d be Respondent's
Executive Assistant when he assuned office, to a
Conflicts Commttee to screen cases for a potential
conflict of interest . . . (Tr. 424-428)[.]

4) Advi sing the Jackson County judges on Decenber 29 of
his i ntended nethod of handling his conflicts cases.

5) Not personally participating or interfering with the
work on the conflicts team

The testinony (and t he experience of the mpjority of
the Panel nenbers . . .) is consistent with the fact that
t he pl ea agreenent whi ch Turner and MBai n agreed to was
a reasonable exercise of MBain's discretion and well
within the range of acceptable resolution of the three
tickets.

Respondent notified the court of the conflict,
wi t hdrew hi s appearance, notified the court of a speci al
conflicts prosecutor and appointed that prosecutor. He
did so after doing his own research and after seeki ng and
receiving the advise of the State Bar Ethics official.

Mor eover, we find no credible evidence of conduct on
Respondent's part which was designed to or did in fact
i nfluence McBain's handling of the matter or otherw se
i nproperly affect the result. M. MBain was a seasoned,
experienced prosecutor. It is quite likely that he
could, based on his experience, size up a case |ike
Turner's rather quickly and make the decision that a
guilty plea to a ninety-day m sdeneanor gun charge and
dism ssal of the two mnor tickets was in the best
interest of the people of the state of M chigan.

The Panel finds that the Petitioner did not prove
the allegations of the conplaint by a preponderance of
t he evi dence.

I
The Grievance Adm ni strator argues that the panel ngjority's
findings of fact as to the allegations that respondent viol ated
MRPC 1.11(c) should be reversed. The Adm ni strator also argues
that, even if the panel's factual findings are accepted, the
majority erred in concluding that MRPC 1.11(c) was not viol at ed.
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MRPC 1.11(c) provides in pertinent part:

Except as | aw may ot herw se expressly permt,
a lawer serving as a public officer or
enpl oyee shal |l not:

(1) participate in a matter in which the

| awyer partici pated personal |y and
substantially while in private practice or
nongover nnent al enpl oynent , unl ess under

applicable law no one is, or by [|aw ul
del egation may be, authorized to act in the
| awer's stead in the matter;

The Gievance Admnistrator first argues that the panel
majority erred in finding that respondent did not participate in
the Turner matter after he assuned the office of Jackson County
Prosecut or .

W review a hearing panel's findings of fact for proper
evidentiary support on the whole record. Gievance Adm nistrator
v _Denton, 92-208-GA (Bd Op 1/27/94); Gievance Adm nistrator v Pau
R__Jackman, ADB 189-87 (Bd Op 1/16/90). Because of the panel's
uni que opportunity to observe the wtnesses, we accord great
deference to the panel's assessnent of credibility and deneanor.
Jackman, supra; see also In Re Petition for Reinstatenent of
McWhorter, 449 Mch 130, 136 n 7; 534 NW2d 480 (1995).

The hearing panel heard testinony from several w tnesses,
i ncl udi ng respondent and MBai n. McBain testified that he never
di scussed the facts or the disposition of the Turner case wth
respondent. The principal evidence adduced to contradict this was

the testinony of Rene Senpl oni ous that respondent said "I'Il take
care of this Monday" after he was unsuccessful in resolving the
case wth her at the Decenber 29, 1992 arraignnent. Respondent

denied this. The panel majority strongly denounced Senpl oni ous
credibility and found that respondent did not make such a
st at enent . The dissenting nenber does not disagree with this
findi ng.

The Gievance Adm ni strator argues that "[t] he circunstanti al
and testinonial evidence shows that M. MBain could not have
presented [the order for return of the gun] wthout the
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participation and i nfluence of Respondent."” The panel, noting the
absence of any direct proof of participation by respondent in
Turner's prosecution and the insufficiency of the circunstanti al
evi dence, rejected the Gievance Adm nistrator's argunents. There
is proper evidentiary support in the record for the mpjority's
fi ndi ngs.

The Gievance Admnistrator also argues that the panel
inproperly applied MRPC 1.11(c)(1) to the facts as it found them
Relying on (1) the finding that respondent introduced Turner to
McBain as "ny client"; (2) the finding that McBain was introduced
as "part of [respondent’'s] teanm'; and (3) Turner's testinony that
he told MBain that he considered the charges to have been
politically notivated, the Admnistrator contends that: " By
introducing his client to M. MBain and allowing his client to
share the defense view that the case had becone a political
prosecution . . . , respondent violated Rule 1.11(c)(1)."

The panel found that MBain net Turner only briefly outside
the courtroomafter the arraignnment, the neeting "was not contrived
but happened by chance,” and this brief encounter and introduction
was not inproper. There has been no suggestion that respondent
initiated any conversation regarding the case. We agree that
respondent's failure or inability to prevent his client's comments
under the circunstances does not constitute "participation" in
Turner's prosecution within in the neaning of the rule.

|1

The Gievance Adm ni strator next argues that the panel erred
when it dismssed portions of the conplaint which essentially
charged respondent with violating MRPC 5.1(c)* by all owi ng MBain
to prosecute Turner. The conplaint does not identify the rules
McBai n al |l egedly viol at ed.

The Gievance Adm nistrator asserts that notw thstandi ng the
screeni ng procedures established by the prosecutor's office under
respondent's direction, respondent commtted m sconduct for the

1 MRPC 5. 1(c) prohibits supervisory |awers from ordering, ratifying or

failing to mtigate rule violations by subordi nate | awyers.
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foll ow ng reasons:

Chief Assistant MBain was automatically
disqualified by virtue of Rule 1.10(a) because
Respondent was barred from representing the
State under Rule 1.7(b). Respondent's use of
Chi ef Assistant McBain to prosecute M. Turner
was a ratification and participation in a
violation of the Rules of Professional Conduct
by M. MBain. [Admnistrator's reviewbrief,
p 8; enphasis added. ]

W agree with the panel's conclusion that MBain was not
automatically disqualified under MRPC 1.10(a), which provides:
While |awers are associated in a firm none
of them shall know ngly represent a client
when any one of thempracticing al one woul d be
prohi bited fromdoing so by Rules 1.7, 1.8(c),
1.9(a) or (c), or 2.2.

At t he out set, we cannot say t hat respondent’'s
disqualification under MRPC 1.7(b) has persuasively been shown.
This is not to say that respondent necessarily could have
personal |y opposed his fornmer client in these circunstances. W do
not address or resolve that question. But we conclude that the
basis for triggering MRPC 1. 10(a)'s per se inputed disqualification
rul e has not been clearly denonstrated.

The Adm ni strator argues:

Respondent was disqualified from prosecuting
M. Turner because such representation was
potentially materially l[imted by hi s
responsibilities to M. Turner and any third
person(s) responsible for his retention as his

counsel. [Admnistrator's review brief, p 8;
enphasi s added. ]

A hazy "potential” conflict with sone unidentified and perhaps
nonexi stent "third person(s)" does not suffice to render a
representation inproper. Thus, all that remains of the
Adm nistrator's argunent is that MRPC 1.7(b) precludes respondent
from prosecuting Turner because "such representation [would be]
potentially materially limted by his responsibilities to M.
Turner." This vague allusion to "responsibilities" does not
sufficiently establish the applicability of MRPC 1.7(b) to this
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case.

Respondent withdrewfromrepresenting Turner before takingthe
office of prosecutor. MRPC 1.7 "deals specifically with the
probl em of concurrent representation of clients with conflicting
interests."? 1 Hazard & Hodes, The Law of lLawering, §1.7:102, p
220 (enphasis in original). MRPC 1.9 "governs the case of serial
representation (or consecutive representation, as it is sonetines
called) of clients with conflicting interests, and hence concerns
the interests of fornmer clients.” 1d. (enphasis in original).

Under MRPC 1.10(a) disqualification nmay be inputed to all
lawers ina firmif one lawer is prohibited fromrepresentation
under MRPC 1.9(a) or (c). However, the conplaint did not charge
respondent with violation of MRPC 1.9, nor did the Gievance
Administrator argue its applicability.? Thus, the basis for
i nputed disqualification is not clear in this case. It has not
been shown that respondent was precluded from prosecuting Turner
under MRPC 1.7, and, therefore, that McBain's prosecution of Turner
was i nproper under MRPC 1.10(a). This is not a nere technicality.
| nput ed di squalificationis strong nedicine, and the grounds for it
under the Rul es of Professional Conduct (as opposed to the conmmon
or statutory law of disqualification) are quite specific. e
shoul d be certain they exist.

Even if we assune that respondent would be disqualified from
prosecuting Turner under MRPC 1.7(b) or 1.9(a), we agree with the
panel's conclusion that this wuld not trigger the inputed
di squalification rules of MRPC 1.10(a).

The Admi ni strator relies upon ethics opinions published by the
State Bar of Mchigan, and a treatise, all of which are cited for
the proposition that MRPC 1.10 applies to a prosecutor's office.

2 MRPC 1. 7(b) al so proscribes representati on when it may be materially limted
by a lawer's responsibilities to a third person or by the |lawer's own interests.
These circunstances have not been argued or shown to exist.

% MRPC 1. 9(a) allows a client to consent to his or her lawer sw tching sides.
The panel majority, inruling on the MRPC 1.11(c) (1) charge, found that respondent
did not participate in the prosecution of Turner. Accordingly, there was no
subsequent representation within the neaning of MRPC 1.9(a) for Turner to consent
to. W do not conclude that a crimnal defendant's consent under MRPC 1.9(a) woul d
necessarily enable his lawer to switch sides and participate in his prosecution
notw t hstandi ng MRPC 1.11(c)(1). That question is not before us.
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This proposition is then used as the basis for the argunent that
"Chi ef Assistant McBain was automatically disqualified by virtue of
Rule 1.10(a) . . . " (Admnistrator's brief, p 8, enphasis added).

The Grievance Adm ni strator correctly describes the nature of
di squalification under MRPC 1.10(a) as automatic.* However, the
very authorities relied upon by the Gievance Adm ni strator do not
support such automatic disqualification. |ndeed, as the Gievance
Adm nistrator's own brief states:

Even nore significantly, Formal Ethics Opinion
R-13, issued in Septenmber 1991, references
MRPC 1.10 and directs attorneys to RI-43 for
gui dance regarding the screening of public
lawers frommatters in which they previously
participated personally and substantially.
[GA's brief, p 8; enphasis added.]

The Gri evance Adnm ni strator's characterizati on of State Bar of

M chigan Ethics Opinion R 13 (9/27/91) is accurate. It states:
"For screening public | awyers frommatters in which they previously
partici pated personally and substantially, see RI-43." Et hi cs

Opinion R -43 (2/6/90) discusses the potential applicability of
MRPC 1.10 and 1.11 to a prosecutor's office, and opines that "a
prosecutor's office constitutes a 'firm for purposes of the
i mput ed di squalificationrules,” and, citing to Ethics Opinion R4,
suggests that screening may be enpl oyed to avoid disqualification
of the entire prosecutor's office in appropriate circunstances.

Thus, while the Gievance Adm nistrator argues i nmputed
di squalification of the entire prosecutor's office was automati c,
he relies wupon authorities which expressly contenplate the
avoi dance of this result by screening the affected |awer --
authorities having their genesis in the ethics opinion (R 4) which
t he panel found was given to respondent by the State Bar and forned
the basis for the screening procedures he adopted.

Simlarly, the Gievance Admnistrator relies on Dubin &
Schwartz, Mchigan Rules of Professional Conduct and Disciplinary

Procedure, at p 1-122(a) which is said to "recognize . . . the
* 1 Hazard & Hodes, supra, 81.10:201, pp 324-325 ("Rule 1.10(a) . . . inposes

i mputed disqualification automatically, w thout requiring any show ng of either
actual | eakage or even access to confidential information.").
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application of Rule 1.10(a) to prosecutors" (GA brief, p 8. A
fair reading of the passage establishes that it is a summary of an
ethics opinion, not a commentary. The authors' views on inputed
disqualification in this situation are set forth at pp 1-133--1-
134: "Since public |l awers do not practice for profit, they should
not be disqualified by inputation; otherw se, outside counsel would

have to be brought in at additional cost to the public.” This view
is wdely cited as a basis for rejecting automatic i nputed
disqualification of a prosecutor's office. See, e.g., United

States v Caggi ano, 660 F2d 184, 190-191 (CA 6, 1981), cert den 454
US 1149 (1982) (citing ABA Formal Opinion 342 (1975)).

The panel concl uded t hat "t he rul es of i mput ed
disqualification of a firm under Rule 1.10(a) do not apply to
public prosecutors' offices." In reaching this conclusion, the

panel relied on the text of, and comments to, MRPC 1.10 and 1.11.
One portion of MRPC 1.11's comment relied upon by the panel speaks
directly to the question:
Paragraph (c) [MRPC 1.11(c)] does not
disqualify other lawers in the agency wth
which the lawer 1in question has becone
associ at ed.
Thus, automatic inputed disqualification is rejected by MRPC
1.11(c).

In determ ning that MRPC 1.10(a) was inapplicable, the panel
relied upon the definition of "firm found in the coment to MRPC
1.10 which does not expressly include governnental agencies or
units,® and the first paragraph of the comment to MRPC 1.11, which
r eads:

This rule prevents a |lawer from exploiting

public office for the advantage of a private
client. It is a counterpart of Rule 1.10(b)

® The comment provides in part:

For purposes of these rules, the term "firnmd includes
lawers in a private firm and |awers enployed in the
| egal departnent of a corporation or other organization or
in a legal services organization. Whet her two or nore
| awyers constitute a firm within this definition can
depend on the specific facts.
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whi ch applies to | awyers noving fromone firm
to another. [Enphasis added.]

The panel correctly read the comments together as dealing with
rel ated subjects. Although the definition of "firnm in the coment
to MRPC 1.10 does include "organizations,"” and is intended to be
fl exible, the usage of "firm' in the above-quoted first paragraph
of the coment to MRPC 1.11 strongly suggests that a "firm is
sonmet hing distinct froma governnental entity.

This reading is reinforced by yet another portion of the
coment to MRPC 1. 10:

Were a | awer has joined a private firmafter
having represented the governnent, t he
situation is governed by Rule 1.11(a) and (b);
where a | awyer represents the governnent after
having served private clients, the situation
is governed by Rule 1.11(c)(1). The
i ndi vidual |awer involved is bound by the
rul es generally, including Rules 1.6, 1.7, and
1.9. [Enphasis added. ]

Thus, by its express ternms MRPC 1. 11(c) provides that a | awer
may not participate in a matter in which the |lawer participated
personal | y and substantially in private practice or nongover nnent al
enpl oynent, thereby creating the inpression that one who avoids
such participation is not subject to discipline. The coment to
Rule 1.11 states that the affected |awer does not cause
disqualification of other |lawers in the governnental agency, and
ot her portions of that cormment and MRPC 1.10's comrent support the
concl usion that MRPC 1. 11 governs the situation to the excl usion of
MRPC 1. 10. See also ABA/BNA Lawyers' Manual on Professional
Conduct, §51:2008, p 26.°

Recent decisions addressing disqualification notions agree
with the panel that Rule 1.11 applies to this situation, while Rule

® The Lawyers' Manual states in part:

The Comment to Rule 1.10 nmkes clear that the rule does
not apply to situations involving |awers who have
"switched sides" from governnment service to private
practice, or vice versa. Those situations are covered by
Model Rule 1.11 which allows for screening to cure the

i mput ati on of disqualifying individual conflict.
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1.10 governs "[v]icarious disqualification arising fromenpl oynent
changes within the private sector.” State ex rel Ronl ey v Superior
Court, 908 P2d 37, 40 n 2 (Ariz App, 1995). See also State v
Penni ngt on, 115 NM 372; 851 P2d 494, 500 (NM App, 1993), and State

ex rel Tyler v MacQueen, 191 W Va 597; 447 SE2d 289 (1994). I n
each of these cases, the disqualified |l awer was screened. This is
to be expected. MRPC 1.11(c) does not expressly call for

"screening" as do other portions of that rule. Plainly, however,
screening is at |east prudent, and alnost certainly required, to
assure that the affected | awyer does not participate in the matter.
It should be noted that decisions on disqualification notions
conprise a body of law related to, but distinct from discipline
cases. In fact, the allegation that a lawer is (or should be)
disqualified froma particul ar representation due to a conflict of
interests is probably advanced nmuch nore often in notions to
di squal ify counsel, and in challenges to crimnal convictions, than
it is in discipline cases.” Wiile courts often consider ethics
rules in deciding these questions, they also consider additional
factors which may lead to a disqualification not strictly required
by the applicable rules of professional conduct. The primary
exanple of this is a court's duty to avoid the appearance of
inpropriety or unfairness, which Jl|eads to a case-by-case
exam nation "with an eye to the ultimte goal of maintaining
confidence in the integrity of the judicial system" Roni ey,
supra, p 41.
Even with these additional considerations tending to tip the

bal ance in favor of disqualification,

[t]he great majority of jurisdictions have

refused to apply a per se rule disqualifying

the entire prosecutor's staff solely on the

basis that one nenber of the staff had been
involved in the representation of t he

defendant in a related matter. [State Vv
Penni ngt on, 115 NM 372; 851 P2d 494, 498 (NM
App, 1993)]

" The Grievance Administrator has cited no decision of an agency or court

i mposi ng di sci pline under Rule 1.10(a) where a prosecutor or governnment attorney was
infact screened fromparticipationinanatter with which the attorney was fornerly
i nvol ved.
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See al so MCL 49.160; MSA 5.758°

The supervisory status of the conflicted |awer nmay be a
factor mlitating in favor of office-wide disqualification in a
particul ar case. See, e.g., People v Doyle, 159 M ch App 632; 406
NW2d 893 (1987). But this would be on the basis that the court has
the discretion to order disqualification in a particular case to
protect the integrity of the process and maintain public
confidence, not because the prosecutor's office, due to the status
of a particul ar nenber, has sonehow been transfornmed into a "firn
wi thin the neaning of MRPC 1.10(a). See, e.g., Turbin v Superior
Court, 165 Ariz 195; 797 P2d 734 (Ariz App, 1990).°

Mor eover, disqualification of the principal officeholder has
not always resulted in disqualification of the entire prosecutor's
office. In United States v Goot, 894 F2d 231 (CA 7, 1990), cert
den 498 US 811 (1990), the Seventh Circuit, in facts simlar to
t hose here, endorsed screening of the United States Attorney while
an assistant in the sane office handled the case as "Acting United
States Attorney."

In summary, we conclude that MRPC 1.10(a) does not apply in
this case. To conclude otherwi se would, anong other things: defy
the cl ear | anguage of the foregoing comments; ignore the majority
rule that automatic inputed disqualification is not required in
prosecutors' offices; disregard the intent apparent from our

8 That statute provides that a special prosecutor nmay be appointed if the

county prosecutor is disqualified by reason of conflict of interest, but that
“[t]his section shall not apply if an assi stant prosecuting attorney has been or can
be appointed by the prosecuting attorney pursuant to [MCL 776.18] . . . or if an
assi stant prosecuting attorney has been otherw se appointed by the prosecuting
attorney pursuant to law and is not disqualified from acting in place of the
prosecuting attorney."

® The Turbin court was faced with the claimthat adoption of the Mbdel Rules
of Professional Conduct changed the disqualification standard. The court held that:

Today, our ethical rules distinguish between private |aw
firnms and governnent | aw of fices for purposes of vicarious
disqualification. Private law firns are guided by [Rul e]
1.10 . . . . GCovernnent attorneys, on the other hand, are
guided by [Rule 1.11(c) . . . . [797 P2d at 736.]

However, noting that "crimnal prosecutions nust appear fair, as well as actually
be fair," the court concluded that "the appearance of inpropriety [factor] . . .
still has a definite place in the balancing test the trial court nust apply in
resol ving the question of disqualification."
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Suprene Court's adoption of a specific rule of professional conduct
applicable to governnmental service; and, serve to mslead | awers
attenpting to adhere to the Rules. The panel correctly determ ned
that McBain did not violate MRPC 1.10(a) by prosecuting Turner
whi l e screening respondent from participation. |In any event, we
conclude that discipline is «clearly wunwarranted wunder the
ci rcunst ances of this case.

111

The Gri evance Adm ni strator next argues that the adm ssion of
expert testinony was error requiring reversal. W disagree.

The Adm nistrator cites only one case, People v Drossart, 99
M ch App 66; 297 NW2d 863 (1980), |v den 410 M ch 892 (1981) which
hol ds that testinony as to the | egal definition of insanity invades
the province of the court as it is the court's function to instruct
jurors on the |aw It is not clear that the rationale would be
applicable where there is no jury. However, even under Drossart
and simlar cases, the adm ssion of expert testinony is harnl ess
"when the expert's opinion states the l|law consistent wth the
applicable law and the trial court's jury instructions.” Thorin v
Bloonfield Hlls Bd of Ed, 203 Mch App 692, 704; 513 NW2d 230
(1994).

Respondent nmakes the point that the Adm nistrator relies upon
ethics opinions in this very case, and those are sinply the
opinions of lawers in witten form Qur review leads us to
concl ude that the panel understood its obligation to find and apply
the law. The nenbers did not abdicate this responsibility nor did
t hey place undue enphasis on the testinony of the expert or the
State Bar ethics opinions. Even if adm ssion of the testinony was
erroneous, it does not require reversal. MCR 2.613(A).

Board Menbers Mles A Hurwitz, Albert L. Holtz, Marie Farrell-
Donal dson, GCeorge E. Bushnell, Jr., C  Beth Dunconbe, Elaine
Fi el dman, M chael R Kraner concur in this opinion.

Board Members Barbara B. Gattorn, and Paul D. Newman were absent
and did not participate.





