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The Gri evance Admi ni strator asks the Attorney Discipline Board
(Board) to vacate the Hearing Panel's order nodifying conditions in
its order of reinstatenment. W affirm

On  Decenber 21, 1992, petitioner Wayne L. Yashi nsky
(Yashinsky) filed a petition for reinstatenment with the M chigan
Suprene Court under the then applicable provisions of MCR 9.123(B)
and MCR 9.124. The petition was assigned to Tri-County Hearing
Panel #17 (Panel) which conducted a hearing on April 12, 1993. On
May 5, 1993, the Panel issued an order granting reinstatenent
conditioned, in part, upon Yashinsky's recertification by the State
Board of Law Examiners (BLE) in accordance with MCR 9.123(C). The
Panel ' s order was not appeal ed to the Board or the M chigan Suprene
Court.

On March 9, 1994, Yashinsky filed a notion with the Board
seeking del etion of the recertification requirenent on the grounds
that he had taken and passed the M chigan Bar Exam nation and that
the BLE s refusal to recertify himwas therefore contrary to the
provisions of Rule 8 of the Rules for the Board of Law Exam ners
pronul gated by the Supreme Court. The Board denied Yashinsky's
notion on the grounds that the Board is without jurisdiction to
consi der the actions taken by the BLE in a specific case.

Thereafter, Yashinsky filed a conplaint for superintending
control against the BLE in an action entitled Wayne L. Yashi nsky v
State Board of Law Examiners, S.Ct. 99169. On Novenber 2, 1994, the
Suprene Court entered an order in Yashinsky v State Board of Law
Exam ners vacating the May 5, 1993 order granting reinstatenment in
Matter of the Reinstatenment Petition of Wayne L. Yashi nsky, ADB 92-
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320-RP and remandi ng Yashinsky's reinstatenent case to the Board
for a new hearing on the original petition for reinstatenent in
light of the Court's anendnent to MCR 9. 123(B)(7), (effective March
1, 1994). The Court retained jurisdiction.

The Board, in turn, remanded the matter to Tri-County Heari ng
Panel #17 for a new hearing and findings on the original petition
for reinstatenent. The panel conducted hearings on February 1, and
February 8, 1995. On March 10, 1995, the panel issued an order
whi ch again granted Yashinsky's petition for reinstatenent. This
order was identical to the panel's order of May 5, 1993 except the
panel added the further condition that Yashinsky could not be
reinstated until he had denonstrated that he had purged an order of
contenpt entered Novenber 10, 1986 in the United States District
Court, Eastern District of Mchigan--Southern Division in the
matter of Consolidated Rail Corporation v Wayne L. Yashi nsky, 84-
CVv- 0371.

The Panel's order was filed with the Supreme Court. On
Septenber 19, 1995, the Court issued a final order in Yashinsky v
State Board of Law Examners which directed the BLE to issue
Yashi nsky's recertification. The Court's order further stated:

In order to be reinstated, the petitioner nust
conply with the conditions stated in the order
of Hearing Panel #17 dated March 10, 1995.

On Novenber 21, 1995, Yashinsky filed a notion with the Board
seeking nodification of the Panel's order of reinstatenent by
vacating the requirenent that he purge the outstanding order of
contenpt as a condition of reinstatenent. On Decenber 28, 1995, the
Board issued an order which stated, inter alia,

It is ordered that petitioner's energency
motion to nodify the hearing panel's order
granting petitioner's reinstatenent is DEN ED.
The Suprenme Court's order of Septenber 19,
1995 in Yashinsky v State Board of Law
Exam ners specifically directs that the
petitioner 'must conply with the conditions
stated in the order of Hearing Panel #17 dated
March 10, 1995.' Absent further direction from
the Court, the Board is wthout jurisdiction
to nodify the panel's order
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On February 5, 1996, Yashinksy filed a substantially simlar
nmotion with Tri-County Hearing Panel #17 asking that the panel
nodify its prior order. He argued that his notion to purge
contenpt, filed in the U S. District Court in Cctober 1995 had
been deni ed and that the District Judge had subsequently denied his
nmotion for clarification which, he alleged, requested advice as to
what he nust do to purge the contenpt. Yashinsky further argued to
the Panel that the requirenents of the contenpt order were noot in
light of the passage of tinme and he requested an opportunity to
produce evi dence supporting his claimthat further efforts to purge
the contenpt order would be futile. On February 26, 1996, Yashi nsky
filed a supplenent to his notion, raising additional |egal
argunents and agai n requesting that the Panel schedule a hearing.

On February 27, 1996, Yashinsky wote to the Board' s Executive
Director, with copies to the Gievance Adm nistrator's counsel and
the nmenbers of the Panel, pointing out that the Gievance
Adm ni strator had not filed an answer to his notion. He requested
that in light of the apparent | ack of opposition to his notion, the
Panel should be requested to act with all deliberate speed. The
Grievance Adm nistrator's counsel responded to Yashinsky's letter
by sending her own letter to the Board's Director (with copies to
Yashi nsky and the Panel). Counsel asserted in the letter that
Yashi nsky's notion before the Panel raised the sane i ssues deci ded
by the Board in its order of Decenber 28, 1995. A copy of the
Adm ni strator's response to the earlier notion filed wth the Board
was included as an attachnent to the Admnistrator's letter.
However, the Gievance Admnistrator did not file any pleadings
with the Panel in response to Yashi nsky's notion.

Tri-County Hearing Panel #17 entered an order on March 6, 1996
granting Yashinsky's notion to nodify the order of reinstatenent.
That order contains the brief history of the case and concl udes:

The hearing panel has considered the
petitioner's notion to nodify the order of
reinstatenent issued Mrch 10, 1995. The
Grievance Admnistrator has filed a reply.
Nei t her the Board nor the Suprenme Court has
ruled on the nerits of petitioner's request.
We concl ude that nodification of our order of
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March 10, 1995 is warranted under the
circunst ances presented in this case.

NOW THEREFORE, it is ordered that the
petitioner's notion to nodify order of
reinstatenent is GRANTED. The order granting
petition for reinstatenent wth conditions
entered March 10, 1995 i s MOD FlI ED BY VACATI NG
condition #4 [requiring the purging of an
order of contenpt Novenber 10, 1986].

The Gri evance Adm nistrator now petitions for review and asks
that the Panel's order be vacated on the grounds that the Panel was
W thout jurisdiction to nodify its prior order.

| f the procedural history of this case is deleted fromthe
Gievance Administrator's brief in support of petition for review,
there remai ns a single paragraph which declares, without citation
to authority or further argunent, that a hearing panel's powers and
duties are set forth in MCR 9.111(B) and that Tri-County Hearing
Panel #17 | acked jurisdiction to take action which had the effect
of nodifying an order of the Mchigan Suprene Court. In oral
argunents, the Adm nistrator's counsel distilled this argunent to
its essence: Because the Suprene Court retained jurisdiction when
it vacated the original hearing panel order of reinstatenment in the
Court's Novenber 2, 1994 order in Yashinsky v State Board of Law
Exam ners, the remand proceedi ngs triggered by that order conferred
no jurisdiction upon the Board or the Panel. Thus, it is argued,
the Panel's March 10, 1995 order was in the nature of an advisory
recomendati on and "The hearing panel's decision in-and-of-itself
was nothing." (Review Hrg, 4/18/96, Tr. p. 8.)

The Suprene Court itself has rejected this characterization of
the Panel's order. On March 8, 1996, the Gievance Adm nistrator
filed a conpl aint for mandanus capti oned "G i evance Admi ni strator,
Attorney Gievance Commi ssion v Attorney Discipline Board, Tri-
County Hearing Panel #17" acconpani ed by an energency notion for a
stay of the hearing panel's March 6, 1996 rei nstatenment order and
a notion for immediate consideration. In that conplaint, the
Gri evance Adm ni strator sought the Court's superintending control
over the hearing panel asserting that the hearing panel |acked
jurisdiction to nodify its prior order. Wthout further comment,
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t hat conpl aint for mandanmus and its ancillary notions were returned
to the Grievance Adm nistrator by the clerk of the Suprene Court.
The clerk's enclosure letter advised:

As stated by the Court in its order of
Novenmber 7, 1995 in Gievance Adm nistrator v
Attorney Discipline Board, #103683, a copy of
which | enclose, the appropriate avenue for
relief from a hearing panel order is by
petition for review before the Attorney
Di scipline Board. (March 11, 1996 letter from
Corbin Davis, Cderk, to Philip J. Thonas,

Gri evance Adm ni strator, Gri evance
Adnmi ni strator v Hearing Panel #17, ADB 92-
320).

|f, as argued by the Adm nistrator, the Suprenme Court had
intended to retain jurisdiction in perpetuity over all aspects of
Yashi nsky's rei nstatenent, neither the Panel's conditional order of
rei nstatenent entered March 10, 1995 nor the Panel's March 6, 1996
order granting the notion to delete a condition would be subject to
review by the Board. By stating in its order of Novenber 2, 1994
that it retained jurisdictionin the matter of Yashi nsky v Board of
Law Exam ners, a case involving a recertification question, the
Court did not necessarily eviscerate the Panel's further ability to
consi der issues pertaining solely to Yashinsky's reinstatenent.

Under MCR 9. 115(A), the rul es governing practi ce and procedure
in a nonjury civil action apply to a proceeding before a hearing
panel , except as otherw se provided. The Panel's authority to
nodi fy the conditions of its prior order of reinstatenent is
consistent with the authority granted to a tribunal under MR
2.612(C) (1) to relieve a party from a final judgnent or order.
There was, at the tine Yashinsky filed his notion for nodification
wi th the Panel, no appeal before the Board or the Court pertaining
to Yashinsky's reinstatenent or recertification. The aut hors'
comments to MCR 2.612 in 3 Martin, Dean and Webster, M chigan Court
Rul es Practice, p 547, concl ude:

There should be no doubt about the power of
the trial court to entertain a notion under
MCR 2.612(C) after the appellate court has
finished wwth the case and remanded it. o
course, the trial judge cannot disregard the
mandate of the appellate court as to matters
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expressly considered and decided by it, but he
should be free to consider whether certain
ci rcunstances not previously shown to either
court would justify relief from the judgnment
under a notion under MCR 2.612(C). [Enphasis
added. ]

It has not been denonstrated that the Board or the Court had
specifically considered or ruled upon the nerits of Yashinsky's
nmotion for nodification. | ndeed, Yashi nsky had not yet attenpted to
purge his contenpt with an order fromthe U S. District Court when
the Suprenme Court ruled on his recertification/reinstatenent.

We are not persuaded that this Board' s order of Decenber 28,
1995 is dispositive. Because the Board, an internedi ate appellate
body which has never been called upon to consider the nerits of
Yashinsky's eligibility for reinstatenent, ruled that it did not
have jurisdiction to nodify the Panel's order, it does not
necessarily followthat the Panel itself was w thout jurisdiction

In argunments to the Board, Yashinsky characterizes his
decision to seek nodification of the Panel's order fromthe Board
rather than the Panel as a mstake. W are inclined to agree
Mor eover, we acknow edge that we nay have conpounded that m stake
in the wording of our order of Decenber 28, 1995. To the extent
t hat our prior order suggested that authority to nodify the Panel's
prior order lies only with the Suprene Court, that order was in
error.

The sole issue presented in the Gievance Admnistrator's
petition for review is the Panel's jurisdiction to entertain a
notion to delete a condition in its prior order of reinstatenent.
Notw t hstanding the Gievance Adm nistrator's recitation in the
petition for review of the acts of m sconduct for which Yashi nsky
was disciplined in 1987 and 1988 and notw t hst andi ng Yashi nsky's
argunments concerning his fruitless attenpts to purge the contenpt
order inthe U S. District Court, neither Yashinsky's eligibility
for reinstatenment nor the nerits of his notion for nodification are
bef ore the Board.
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Al t hough served with Yashinsky's nmotion to the Panel, the
Grievance Admnistrator elected to file no responsive pleadings
with the Panel but sinply submtted a letter to the Board's
Executive Director reiterating the position that the Panel |acked
jurisdiction. The Adm ni strator wai ved the opportunity to argue the
merits of Yashinsky's notion. Having determ ned that the hearing
panel did have jurisdiction to nodify its prior order, it is our
unani nous concl usion that the Panel's order should be affirned.

Board Menbers George E. Bushnell, Jr., C H Dudley, MD., Mirie
Farrell - Donal dson, El ai ne Fieldnman, Barbara B. Gattorn, Al bert L.
Holtz, Mles A Hurwitz, Mchael R Kraner and Kenneth L. Lew s
concur in this opinion.





