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This reinstatement matter is before us on remand from the
Suprene Court for reconsideration in light of In Re Petition for
Rei nstatenent of MWhorter, 449 Mch 130; 534 NwWd 480 (1995).
After careful reconsideration of our Septenber 29, 1994 opi ni on and
order affirm ng the hearing panel's order of reinstatenent in |ight
of McWiorter, we conclude that McWorter does not require that we
change our deci sion. Accordingly, we again affirm the hearing
panel's order of reinstatenent.

Cal | anan was convicted on Septenber 1, 1983, and his |icense
to practice law was revoked effective that date.? He first
petitioned for reinstatement on August 21, 1990, when MR
9.123(B)(2) required (as it does today) a disbarred attorney to
denonstrate that "5 years have el apsed since revocation of the
license." He was released from parole on Novenber 30, 1990. A
heari ng panel ordered himreinstated to the practice of |law, and
this Board affirned. On August 7, 1992, the Suprenme Court reversed
this Board's order affirmng Callanan's reinstatenment, ordering
that he not be reinstated at that tine because his m sconduct was

substantial and his fitness® could not then be determined due to
the little time he had spent outside federal supervision. 440 Mch
1207; 487 NW2d 750 (1992). Reconsideration was deni ed on Novenber
24, 1992. 440 M ch 1209.

On  Decenber 11, 1992, Callanan again petitioned for

! The procedural history of this case, prior to remand, is

detailed in our Septenber 1994 opi nion.
2 See MCR 9.123(B)(6) & (7).
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rei nstatement in accordance with the then applicable rules.® A new
heari ng panel held hearings in May and June of 1993, and ordered
Cal l anan reinstated in an order dated Cctober 7, 1993. The order
of reinstatenent was effective Novenber 16, 1993, and Cal | anan has
been practicing | aw since then.

The Gievance Adm nistrator appealed to this Board, which
affirmed the panel in a Septenber 29, 1994 opinion. The Gievance
Adm ni strator then sought |eave to appeal to the Suprene Court,
and, on Novenber 7, 1995, in lieu of granting |eave, the Court
remanded this matter to the Board for reconsideration in |ight of
McWhorter. W ordered additional briefing, and we have consi dered
the argunents raised in the briefs as well as potentially
di spositive questions raised by our own reading of the MWorter
opi ni ons.

I
The Grievance Adm nistrator argues that Callanan should be
prohi bited fromapplying fromreinstatenent for another five years.
The Gievance Adm nistrator reasons that Callanan's "prenmature"
petitions have extended the period during which he was under
scrutiny of one formor another:

The fact that a premature petition for
reinstatenment, and the resulting special
scrutiny of the disciplinary system nust
extend the period during which a disbarred

att orney IS prohi bited from seeki ng
reinstatenent is inplicitly recognized 1in
McWhorter. In inposing the five year period

followng release from federal parole, the
court stated at 449 M ch 142,

W are persuaded that this addresses
the problem identified by one
comment at or : ["] The di sbarred

SMCR 9.123(D)(3)'s 180-day waiting period for a new petition
after denial of reinstatenent did not cone into effect until March
1, 1994. Callanan's second petition would not have been prenmature
under this rule even if it had existed: the hearing panel order of
rei nstatenent was entered May 8, 1991, and thereafter reversed; he
did not file a second petition until Decenber 11, 1992.
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attorney nmay file another petition
at a later date. In light of this,
it would be helpful if the rules
provi ded a m ni mum spaci ng between
subsequent petitions to prevent a
| awyer whose petitionis denied from
i medi ately filing anot her
petition.["]

Such language denonstrates the court's
di sapproval of the filing of a new petition
for reinstatenent directly on the heels of the
denial of a prior petition, and supports the
ar gunment t hat a petitioner nmust spend
sufficient time outside the scrutiny of
disciplinary authorities before requesting
rei nst at enent . Respondent should not now be
permtted to file a newreinstatenent petition
sinply because the five year period follow ng
termnation of parole has recently expired

The critical issue is whether sufficient tinme
outside any special scrutiny or supervision
has expired to enable a fair evaluation of
rehabilitation, not sinply whether five years
have passed since the end of parole.
[ Gievance Admi nistrator's supplenental brief
foll ow ng remand, pp 13-14.]

We reject this interpretation of the McWhorter decision for several
reasons.
A

First, this was not the holding of the Court. The | ead
opi nion does indeed nmake reference to scrutiny by disciplinary
agencies, but it clearly does not enbrace the consequences urged by
the Adm nistrator. McWhorter was allowed to petition for
reinstatenent on or after "June 28, 1997, five years fromthe date
of his release fromfederal parole,” 449 Mch at 143, even though
he had been under the scrutiny of the disciplinary agencies and the
Court while his matter made its way to, and through, the Court.

Furthernore, it is not apparent that a majority (or any) of
the Justices agree that the "scrutiny" wundertaken during an
unsucessful attenpt at reinstatenent should result in an extended
wai ting period for a subsequent petition. The | ead opi nion, signed
by two Justices, obtains concurrence fromJustices R |ey and Boyl e
who "join [only] in the ruling of the | ead opinion inposing a five-
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year waiting period foll ow ng a period of parol e supervision." 449
Mch at 144. Justice Waver concurs in the result while taking
issue with the reasoning behind the scrutiny argunent. Justice
Cavanagh does not specifically address the |lead opinion's
statenents in this regard. And, as noted, even the |ead opinion
does not tack on an additional period for scrutiny during the
rei nstatenent process.
B

Callanan's filing of the instant petition soon after the Court
deni ed reconsideration of its 1992 order denying hi mreinstatenent
was permtted by the rules. See n 3 supra. Moreover, the rules
may have encouraged his efforts. One of the reinstatenent criteria
that has remained constant during these proceedings is the
requi renent that the petitioner denonstrate that "he or she desires
in good faith to be restored to the privilege of practicing lawin

M chi gan. " MCR 9.123(B)(1). A petitioner could reasonably
conclude that one way to show this is by pronptness and
persistence. It would be manifestly unfair to penalize Call anan

for diligently seeking reinstatenent when he could in no way have
foreseen that his attenpts would in hindsight be characterized as
"premature.” Not hing prior to the dicta in the MWorter |ead
opi nion would give petitioner or anyone else the slightest hint
that the pendency of a petition for reinstatenment m ght arguably
serve to lengthen the five year waiting period in MCR 9.123(B)(2)
and (D)(2).
C

Apart fromthe foregoi ng considerations, we are not persuaded
that it would be appropriate to adopt a hard and fast rul e whereby
the waiting period prior to a disbarred attorney's ability to
petition for reinstatenent is automatically extended by the
duration of an unsuccessful reinstatenent proceeding or series of
pr oceedi ngs.

The "scrutiny" of the Attorney Gievance Comm ssion, the
Board, and the Court is not truly conparable to supervision by
parol e authorities. Parole supervision cones to an end. Wile the
proposed "no-credit-for-scrutinized-conduct” rule sounds like it
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has a fixed point (five nore years in this case), in fact it
extends infinitely into the future. As Justice Waver pointed out,
"the petitioner will remain under our scrutiny and therefore wll
probably attenpt to conformhis conduct to our standards until he
reaches his goal of readmttance.” McWhorter, 449 Mch 144

(Concurring opinion of Justice Waver).

Also, the concept of scrutiny (as opposed to parole
supervision) has too many analogies and too nuch room for
expansi on. The Adm nistrator argues that: "Rehabilitation is
denonstrated by a revi ew of what a person has done when | eft on his
or her own, not what he or she has done while being watched."
Adm nistrator's brief, supra, p 12. W question whether a person
will very often truly be "left on his or her own.”" MCR 9. 123(B) (6)
requires that the hearing panel, this Board, and the Court reach a
concl usion as to whet her the petitioner has "a proper understandi ng
of and attitude toward the standards that are i nposed on nenbers of
the bar and will conduct hinself or herself in conformty wth
t hose standards."” But, we wll probably never know whether a
| awyer's continued good conduct is the result of his inherent
goodness or the belief that his conduct m ght be scrutinized by
others who could subject him to sanctions including ostracism
prof essi onal discipline, incarceration, or worse.

The Adm nistrator's argument not only stretches MWhorter
beyond its literal and | ogical confines, but it also conflicts with
ot her Supreme Court decisions. Supervision by parole authorities
may | npede a hearing panel's ability to judge whether a petitioner
for reinstatenent has conplied with MCR 9.123(B)(6) & (7).* And,

* Other jurisdictions have addressed this issue. See, e.g.,

Texas Rule of Disciplinary Procedure 11.01 (no person di sbarred by
reason of conviction [or diversion] for certaincrinmes "is eligible
to apply for reinstatenent until five years follow ng the date of
conpl etion of sentence, including any period of probation and/or
parole”). See also, State Bar Rules, Title 2, Subtitle G App, art
10, § 28, Tex Gov't Code Ann (Vernon 1988), repeal ed effective My
1, 1992, which provided in pertinent part:

(A Eligibility and Venue. A disbarred
attorney may, at any tine after the expiration
of five (5) years from the date of final
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just as sone individuals mght be able to reform and prove such
rehabilitation prior to the expiration of five years after
revocati on, others nmay be able to do so before five years foll ow ng
the end of parole, while still others my not be able to
denonstrate their fitness even after the passage of | onger peri ods.
Despite these variances, several policy reasons nay dictate the
adoption of "an arbitrary waiting period,"> applicable to all
di sbarred attorneys who have served crim nal sentences, instead of
the individualized inquiry that is traditional in disciplinary
matters. But our Suprenme Court has not hastily created such
uni form peri ods.

It may be tenpting to devise additional uniform rules to
assist in the difficult process of judging whether a person wll
abi de by rules of professional conduct, is trustworthy, and can
safely be recommended to the public. MCR 9.123(B)(6) & (7).
However, for the foregoing reasons, a strict "no-credit-for-
scrutini zed-conduct” rule does not justify departure from "the
established rule that each attorney m sconduct case is to be
considered on its own facts." Gievance Adm nistrator v August,
438 M ch 296, 309; 475 NWd 256 (1991).

Having determ ned that an order precluding Callanan from
petitioning for reinstatenment for another five vyears s
i nappropriate, we nust now consi der whet her the McWorter opinions
conpel us to nodify our Septenber 29, 1994 opinion affirmng the

j udgnment of disbarnment . . . , apply . . . for
rei nst at enent . Provi ded, however, that when
the attorney has been disbarred . . . based

upon conviction of a crimnal offense, such
per son may not make application for
reinstatenent until five (5) years from the
date of conpletion of sentence.

> McWiorter, 449 Mch at 144 (concurring opinion of Justice
Weaver).
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panel's order of reinstatenent because Callanan's petition was
filed prior to five years fromthe end of his parole.

In McWorter various Justices endorsed a five year waiting
period fromthe end of McWorter's parole. The | ead opinion states
in part:

[We hold that petitioner is not eligible for
reinstatenment until June 28, 1997, five years
from the date of his release from federal
par ol e.

We borrow this tinme span from MCR 9. 123 and
anal ogize it to the present case. For the
sanme reasons, five years is the m ni num peri od
after which a disbarred attorney my be
eligible for reinstatenent, we would hol d t hat
it is a sufficient period outside the
supervision of parole authorities and the
contenpl ation of petition for reinstatenent to
fully evaluate his fitness to practice | aw

* * *

W therefore would reject petitioner's
application for reinstatenent and would hold
that he may not reapply for reinstatenent
until June 28, 1997, five years fromthe date
of his release fromfederal parole. [449 Mch
at 142-143.]

If the decision is read to establish a rule of general
applicability, it would be that no disbarred attorney may petition
for reinstatenent sooner than five years after the end of any
supervi sion by parole officers. This nodification of the waiting
period in MCR 9.123(B)(2) and (D)(2) would be the only change in
the reinstatenent requirenents effected by MWorter.

It is undisputed that the five year period has expiredin this
matter. Callanan was rel eased from parole on Novenber 30, 1990,
over five years ago. He has been reinstated and practicing |aw
si nce Novenber 16, 1993. In McWhorter, the petitioner had been
released from parole for only three years at the time of the
Court's deci sion.

Two panels have previously concluded that Callanan had
established his fitness under MCR 9.123(B)(6) & (7). Although the
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the record at the nost recent hearing was cl osed approximately 31
months after the end of Callanan's parole (instead of 48 or nore
mont hs thereafter), the panel had had the benefit of the Court's
order reversing the first order of reinstatenment for the reason
t hat Cal | anan had not spent enough tinme outside the supervision of
federal authorities. Wre we to reverse the hearing panel's order,
Cal | anan woul d be entitled to inmmediately file another petition for
reinstatenment. The only issue not previously considered by a panel
would be whether the five year waiting period announced in
McWiorter has elapsed.® Since it is undisputed that this is the
case, we see no need to expend addi ti onal adjudicative resources by
requiring petitioner to refile his petition, or by remanding to a
panel for consideration in |ight of MWorter.

W also note that Callanan has been practicing |aw since
Novenber 16, 1993, and the Gievance Adm ni strator has not sought
remand to suppl enment the record with any evi dence of m sconduct or
other inproprieties by Callanan since the |ast panel hearing.

We have reconsidered this matter in |light of McWorter and we
do not find that a different disposition is required by that
deci si on. Accordingly, we again affirm the panel's order of
rei nst at enent .

Board Menbers Ceorge E. Bushnell, Jr., C. Beth Dun Conbe, Barbara
B. Gattorn, and Mchael R Kramer concur.

® This situation may be contrasted with one which arose in

the first reinstatenent proceedings instituted by Callanan. Wen
t he Suprene Court issued Gievance Adm nistrator v August, 438 M ch
296; 475 NWad 256 (1991), while the panel's order was on review by
this Board, we renmanded for a supplenmental report by the panel in
light of that decision. In August the Court explained that the
inquiry under MCR 9.123(B)(7) as to whether a disbarred attorney
"can safely be recomended to the public . . ." involves the
di scretionary determ nation whether, in light of the nature of the
m sconduct giving rise to revocation, sufficient tine has passed
since revocation to aneliorate the taint on the | egal profession
and enable the Court to confidently affix its stanp of approva
upon the petitioner. In MWorter, the only new devel opnent is the
five year waiting period. The standards for reinstatenent were not
ot herwi se changed or clarifi ed.
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El ai ne Fi el dman (concurring).

| dissented from the Board's order affirm ng reinstatenent
because | believed that under Gievance Adm nistrator v August, 438
M ch 296; 475 NW2d 256 (1991), the Suprene Court woul d have deni ed
reinstatenent. | have not changed that opinion. However, we have
been ordered to reconsider this matter in light of In Re Petition
for Reinstatenent of MWorter, 449 Mch 130 (1995). As to that
question, | agree wwth the majority that McWorter does not require
a reversal of the Board' s opinion of Septenber 29, 1994. In
addition to the reasons set forth in the magjority opinion, | note
t hat when the Suprene Court reversed this matter on August 7, 1992,
it did not state that Callanan was subject to a mninmum tine
requi renent outside the supervision of parole authorities.

Mles A Hurwtz, Chairperson (dissenting).

Four (4) nenbers of this Board voted to reinstate Evan H.
Cal l anan, Jr. on Septenber 24, 1994. Three (3) nenbers of the
Board, including the undersigned, dissented and indicated that

Cal l anan should not practice law in this state. Petitioner
Cal l anan had been reinstated effective Novenber 16, 1993, based
upon a hearing panel order. No stay of that order had been

requested and reinstatenent had not been thwarted by the Board of
Law Exam ners.

This matter is again before the Board for reconsideration in
light of In Re Petition for Reinstatenent of Robert MWhorter, 449
Mch 130 (1995). Both McWorter and Callanan conmtted crines
which led to their convictions and inprisonnment, followed by
parole. Disbarnment and revocation of their licenses to practice
| aw resul t ed.

In McWhorter, 449 Mch at 143, the Suprene Court held,

We conclude that petitioner has not spent
sufficient tinme away from the authority of
parole officers to denonstrate by clear and
convincing evidence that he nmay be safely
recomrended to the public, the courts, and the
|l egal profession as a person fit to be
consulted by others or to represent them and
act in matters of trust and confidence. MR
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9.123(B) (7). Nor has sufficient tine passed

in order that he nmay denonstrate a proper

understanding of and attitude [toward the

standards that are] inposed on nenbers of the

bar pursuant to MCR 9.123(B)(6). W therefore

would reject petitioner's application for

rei nstatenent and would hold that he may not

reapply for reinstatenent until June 28, 1997

five years fromthe date of his release from

federal parole.
Cal l anan's parole ended Novenber 30, 1990. Cal  anan was not
eligible to request reinstatenent until Novenber 30, 1995, or nore
than three years after he filed the petition for reinstatenent in
this case.

On August 7, 1992, the Suprene Court ruled that Callanan had
not spent sufficient tine outside the supervision of federal
authorities to give a hearing panel or this board an adequate basis
for evaluating his fitness and rehabilitation. The Court referred
to the seriousness of Callanan's crimnal offenses. Matter of
Rei nstatenent of Evan H Callanan, Jr, 440 Mch 1207 (1992).

As the Court's amendnment to MCR 9. 123, effective Septenber 15,
1994, nmakes clear, the nature of the m sconduct should be taken
into account in determning whether Callanan "can safely be
recommended to the public, the courts, and the | egal profession as
a person fit to be consulted by others and to represent them and
otherwi se act in matters of trust and confidence, and in general to
aidinthe adm nistration of justice as a nenber of the bar and as
an officer of the court . . ." MCR 9.123(B) (7). See also
Gievance Adm nistrator v Auqust, 438 Mch 296, 306, 310 (1991).

The m sconduct for which Callanan suffered disbarnment is set
forth, in part, inthe Sixth CGrcuit's reported decision on direct
appeal by various defendants:

In June 1981 the government informant Judeh
was actually charged by the state of M chigan
wth crimnal sexual conduct in the third
degree. . . . Qaoud [a codefendant, and the
al | eged bagman for Judge Cal |l anan] told Judeh
that it would cost $3,000 to $5,000 to fix the
sexual conduct charge. Qaoud expl ai ned that
the judge would either pronptly dismss the
charge for lack of probable cause or bind it
over for another date when he was serving as a
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visiting circuit judge wth jurisdiction over
such a fel ony charge.

At the governnment's pronpting, Judeh also
pl aced a call to Richard Debs, a |ocal union
official and probation officer. Debs was
anot her associate of Judge Call anan, a
defendant acquitted in this case [Debs was
acquitted, the judge was not]. Debs
subsequently appeared with Evan Cal |l anan, Jr.
at the gas station where Judeh was enpl oyed.
They agreed to help Judeh if he would fire his
present lawer and hire Callanan, Jr.'s firm
After Judeh retai ned Cal | anan' s firm
Callanan, Jr. assured Judeh of receiving
probation once his father heard Judeh's case
as a circuit judge. Judeh paid him$2,500, in
cash, accordingly.

Judeh was sentenced by Judge Callanan on
Novenber 22, 1981 to three years probation
The judge based the probation on a psychiatric
anal ysis of Judeh arranged by Callanan, Jr.

* * *

On July 6, 1982 Callanan, Jr. appeared
before the federal grand jury. He deni ed
telling Judeh that the other nenber of his
firmwould only be the attorney of record in
his sex conduct case. Callanan, Jr. also
denied telling Judeh that he had talked to his
father about the case. Thi s conversation in
whi ch Callanan, Jr. nmade these statenents was

t ape recorded.

Cal | anan, Jr. and ot her associ ates
subsequently had a neeting with Judeh at the
service station. Call anan, Jr. threatened

nore legal problens for Judeh on his probation
unl ess he kept quiet. [United States v Qaoud,
777 F2d 1105, 1109, 1110 (CA6, 1985), cert den
106 S &t 1499 (1986); enphasis added. ]

Thus, Callanan was convicted for making fal se declarations to
a grand jury because he denied telling the informant (1) that
anot her attorney would "only be the attorney of record in [the
informant's] case," and (2) that he had tal ked to his father about
t he case. Cal l anan was convicted of obstructing a crimnal
i nvestigation because he threatened "nore | egal problens for Judeh
on his probation unless he kept quiet.” Callanan's convictions for
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mai |l fraud, racketeering, and conspiracy were reversed in a
subsequent appeal .

| f the burden of providing "clear and convincing" evidence of
rehabilitation and fitness to practice | awin seeking reinstatenent
has any neaning, Callanan has not been tested. MCR 9. 123(B)
Sufficient time had not el apsed when rei nstatenent proceedi ngs t ook
pl ace before the hearing panel which garnered evidence herein. 1In
my previous dissent (attachnent 1) | referred to this flawed
standard as well as Callanan's failure to provide sufficient
evidence in support of his claimfor reinstatenment. | continue to
adhere to the view that the tinme between Callanan's rel ease from
parole and the panel proceedings was insufficient. However ,
reversal on the basis of MWorter alone may hold out the false
hope that Call anan should imedi ately file a third petition because
five years have passed since termnation of his parole. If he did
so, and proceeded to introduce the sanme proofs, | would still deny
rei nstatenent.

Cal | anan has failed to provide sufficient evidence in support
of his claimfor reinstatenent. | continue to question Callanan's
ability to establish (1) his fitness for reinstatenent at this tine
inlight of the nature of his m sconduct, MCR 9. 123(B)(7); August,
supra, and (2) the passage of sufficient tinme to aneliorate the
taint on the | egal profession caused by the conduct for which he
was convicted, In Re Reinstatenent of Augqust, 441 Mch 1207, 1208,
1219- 1220 (1993).

Board Menbers Marie Farrel |l -Donal dson and Al bert L. Holtz, and Paul
D. Newman did not participate.





