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The hearing panel inposed a reprinmand based upon its findings
t hat respondent gave things of value to a M chigan Court of Appeal s
judge under the then-existing provisions of the Code of
Pr of essi onal Responsibility, DR 7-110(A), DR 1-102(A) (1) and MR
9.104(4); failed to disclose his firms representation of a judge
and/or a nmenber of the judge's famly in unrelated proceedings
before that judge in violation of MCR 9.104(1) and DR 1-102(A) (5);
and engaged in an ex-parte communication with a Court of Appeals
judge in violation of MCR9.104(1-4), DR 102(A)(1),(5) and (6) and
DR 7-110(B). The panel specifically found that the evidence did
not establish that respondent gave or lent things of value to a
judge with intent to influence the judge in his official capacity.
Both parties filed petitions for review

The Gievance Adm nistrator asserts that a reprimand is
i nappropriate in light of the gravity of the respondent's
m sconduct . The Gievance Administrator also asserts that the
panel erred in granting respondent’'s notion for sunmary di sposition
as to a fourth count which charged that respondent had boasted of
his ability to influence judges; the panel erred in certain
evidentiary rulings regarding the adm ssibility of prior consistent
statenents; and respondent engaged in deceptive practices during
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the disciplinary process which should have been considered in
aggravati on.

Respondent argues that the panel erred inits conclusions that
his conduct constituted grounds for discipline; the panel
i mproperly excluded supportive letters fromthe bench and bar as
evidence in mtigation; and the Gievance Adm nistrator's conduct
during the proceedings, including the failure to disclose
excul patory nmateri al on request, constituted prosecutoria
m sconduct warranting dism ssal of the conplaint.

The Attorney Di scipline Board has conduct ed revi ew proceedi ngs
in accordance with MCR 9.118 and reviewed the vol um nous record
bel ow. W hold that 1) the panel's findings and conclusions as to
the giving of things of value to a judge are affirnmed, limted
however to the value of the use of respondent's condom nium 2)
respondent's failure to disclose his representation of a judge
and/or a nenber of the judge's famly did not constitute
prof essi onal m sconduct and we dismss Count Il; 3) the panel's
findings and concl usions as to respondents ex-parte conmuni cation
with a judge are affirmed; and 4) the panel's decision to inpose
a reprimand is affirned.

The other evidentiary and procedural issues raised by both
parti es have been considered. The Board is not persuaded that the
panel erred in its evidentiary rulings or in its decision to
di smi ss Count 1V (Respondent's alleged statenents of his ability to
i nfl uence judges).

On review, the Board nust determ ne whether the panel's
fi ndi ngs have proper evidentiary support in the whole record. Inre
Del Rio, 407 Mch 336 (1977); Gievance Administrator v lrving
August, 438 Mch 296 (1991). The Board defer to the panel's
assessnment of credibility. Schwartz v Sauer, DP 25/84, Brd. Opn. p.
359 (1985). Such deference is appropriate in light of a panel's
first-hand opportunity to observe and assess the deneanor of the
wi tnesses. In this case, the panel found:

On those issues in which the hearing panel was
presented with sharply conflicting testinony,
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the hearing panel has considered the
credibility of the witnesses presented by the
Gri evance Admi nistrator and the respondent. In
t hose counts in whi ch t he Gi evance
Adm nistrator has failed to carry the burden
of proof, the hearing panel has resolved the
issues of credibility in favor of the
respondent. (Hrg. Pnl. Rpt. p. 8).

Qur review of the record persuades us that there is
substantial evidentiary support for the hearing panel's findings of

fact.

| .
Charges That Respondent Gave Things of Value to Judge Mher

Ri chard Maher served as a judge in Wayne County and the
M chi gan Court of Appeals from 1968 until March 1991. Judge Maher
and respondent mmintained a personal relationship during that
peri od. Until COctober 1, 1988, respondent's relationship with
Judge Maher was governed, in part, by the Mchigan Code of
Prof essi onal Responsibility, DR 7-110(A) which provided:

A lawyer shall not give or lend anything of value to a

judge, official or enployee of a tribunal.

Wi | e Judge Maher was on the Court of Appeals, respondent: 1)
gave Judge Maher nunerous tickets to sporting events for the
Detroit Pistons, Detroit Tigers and Detroit Red Wngs; 2) provided
Judge Maher, on approximtely eight occasions, the use of
condom ni uns owned by the respondent for which Judge Maher paid the
hotel roomrate authorized by the State of M chigan for governnment
enpl oyees; and 3) perm tted Judge Maher, on at | east two occasi ons,
to travel on an airplane owned by the respondent's law firm for
whi ch Judge Maher reinbursed the law firmat the rate charged to
all non-firm passengers. "’

'The panel found that other itenms of value, such as neals, a
sport jacket and noney allegedly provided by respondent to Judge
Maher were not established by a preponderance of the evidence.
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The record establishes that respondent rented his condom ni um
to third parties at a rate of $150 to $200 a day. The record
further establishes that when the respondent used the condom ni um
he reinbursed the respondent at the rate of $40 per day, the
standard rate then authorized by the State of Mchigan for state
enpl oyees. W affirmthe panel's concl usion that Judge Maher's use
of the condom ni uns on those occasions amobunted to a gift fromthe
respondent equal to the anount by which the third party rate
exceeded the governnent rate.

By contrast, we do not agree with the panel's concl usion that
t he respondent "gave a thing of value" to Judge Maher in connection
with the private airplane flights. The evidence established that
every non-firm passenger was charged for fuel and pilot tine
cal cul ated on a chart maintained by the firms accountant. On two
occasi ons, Judge Maher was a passenger and he paid the firm for
those trips at the sanme rate charged to other non-firm passengers.
On those occasions, Judge Maher was not treated differently from
third-parties and there is no basis for a finding that the
respondent "gave a thing of value" to Judge Maher wthin the
meani ng of DR 7-110(A).

Finally, with regard to the tickets to sporting events, both
respondent and Judge Maher testified that they exchanged gifts and
soci al favors during the course of a personal friendship of a | east
18 years and that they attenpted, as best they could, to keep those
expenses equal. There is insufficient evidentiary support for a
conclusion that the mutual exchange of tickets to sporting events
over such a lengthy period constituted gifts in violation of DR 7-
110( A).

|1
Failure to Disclose Representation

Wth regard to the charge of failing to disclose respondent's
representation of Judge Maher and his daughter (Count 11), the
panel found:
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On or about March 15, 1979, the respondent
entered his appearance as substitute counsel
for the plaintiff in the case of R chard M
Maher, Individually and as Next Friend to Mary
Meagan Maher, a minor v Charles MIsk, Nancy
M | sk and Ronald M| sk, Qakland County Gircuit
Case 78-181314- NI . The panel recei ved
unrebutted testinmony that Judge WMaher's
brother, a |lawer, had received a settlenent
of fer of $15,000 when the case was taken over
by the Lopatin firm that the case was settled
for $20,000, the Lopatin firmcharged a fee of
$1,500 for the representation and that an
order of dismissal in the case was entered on
Cctober 17, 1979. As noted in the previous
section, the panel specifically finds that the
representation itself was not inproper, that
the fee charged did not represent a "gift" to
Judge Maher and t hat nei t her t he
representation nor the fee charged was
intended to influence Judge Maher in his
of ficial capacity.

The conpl aint also alleges that respondent's law firm
represented a party in a case decided by the M chigan Court of
Appeal s on Cctober 1, 1979 (Leyson v Krause, 92 Mch App 759).
Judge Maher heard the Leyson case. Respondent admtted that he
failed to insure that menbers of his firm disclose the firms

representation of Richard and Meagan Maher to opposing counsel .

The panel concluded that the failure to disclose this
representation did not constitute violations of MCR 9.104(2)-(4);
DR 1-201(A)(1) and (6) or DR 7-110(A), but that it was conduct
prejudicial to the proper adm nistration of justice in violation of
MCR 9.104(1) and Canon 1 of the Code of Professiona
Responsibility, DR 1-102(A)(5). W reverse.

As the panel noted , an attorney's duty to disclose his or her
representation of a judge or a nenber of a judge's famly to
opposi ng counsel is not stated in the current Rul es of Professional
Conduct (effective October 1, 1988) or in the Code of Professional
Responsibility (in effect in 1979). As authority for such a duty,
the Gievance Adm nistrator relies on Informal Ethics Opinion Cl-
1108, a 1985 Ethics Opinion of the State Bar Conmttee on



Board Qpinion re: Al bert Lopatin, 92-225-CGA 6

Prof essional and Judicial Ethics and Gievance Admnistrator v
Roger A. Bird, ADB Case No. 92-95-CGA (1992).

In Bird, the panel approved a stipulation for consent order of
di sci pline under MCR 9. 115(F)(5). The respondent offered a pl ea of
nolo contendere to the charges in exchange for the entry of an
order of reprinmand. W agree with the panel that there is no
indication that the panel in Bird made specific findings on the
nature of the respondent's m sconduct or that a respondent’'s plea
of no contest has precedential value in other cases.

The State Bar's Comm ttee on Professional and Judicial Ethics,
i ssued i nformal opinion Cl-1108 in 1985, six years after nmenbers of
respondent's law firm appeared before the Court of Appeals in
Leyson v Krause. The ethics opinion itself, as noted by the panel,
contains no reference to a specific provision of the M chigan Court
Rul es or the then-applicable Code of Professional Responsibility,
citing only a 1971 ethics opinion of the North Carolina State Bar
(North Carolina State Bar, 11-226, OQpinion 745, April 16, 1971).

Certain relationships between a judge and an attorney
automatically constitute grounds for the judge's disqualification.
For exanple, a judge is disqualified by court rule if he or she was
a menber of a law firmrepresenting a party within the preceding
two years [MCR 2.003(B)(4)] or is within the third degree of
consanguinity to an attorney in the case [MCR 2.003(B)(5)].
Al t hough MCR 2.003 inposes no absolute duty upon an attorney to
di scl ose such rel ationships, sone attorneys would nake opposing

counsel aware of the relationship. Simlarly, sone attorneys would
di scl ose rel ationships with a judge or a judge's fam |y which woul d
not necessarily require the judge's disqualification. W are not
asked to comment, however, on hypothetical situations. Rather, the
narrow i ssue before the Board is whether the failure to disclose,
under the facts of this case, constituted professional m sconduct
war ranting discipline.

We conclude that respondent's law firms representation of
Judge Maher's daughter in a relatively sinple personal injury
action did not constitute a relationship requiring disclosure under



Board Qpinion re: Al bert Lopatin, 92-225-CGA 7

t he "wel | -under st ood norns and conventions of practice." > W note
that the hearing panel found no intent to influence Judge Maher and
found no showi ng that Judge Maher would have been required to
disqualify hinmself if respondent's firm had notified opposing
counsel .® The failure to insure disclose to opposing counsel in
Leyson v Krause in 1979 did not constitute conduct prejudicial to
t he proper adm nistration of justice under then existing provisions
of MCR 9.104(1) or DR 1-102(A)(5).

[11.
Charges that Respondent Engaged in _an
Ex-parte Comuni cation with the Court of Appeals

The panel nade the followi ng findings of fact with regard to
Count I11.

The panel finds, after hearing all testinony,
t hat respondent argued the case of Luszczynsk

v _Henry Ford Hospital, Court of Appeals #84686
in front of Court of Appeals Judge S. Jerone
Bronson, Roman Gibbs and Martin C enents.
Respondent testified that Judge Bronson, in
the interest of expediting oral argunents,
asked respondent to brief two new cases which
had been decided by the Supreme Court after
briefs were filed in the Luszczynski case.
Moni ca Linkner, an attorney in respondent's
law firm prepared a witten nenorandum
addressed to Albert lopatin. In it, she
recapped what had occurred at oral argunent,
and discussed the new Suprenme Court cases
whi ch respondent had brought to the Court's
attention during orals.

* * *

’See Hazard & Hodes, The Law of Lawyering, Sec. 8.4:501, p

957.

%See Hearing Panel Report, 6/7/95 Footnote 1 page 13.
Respondent's law firm represented then-Court of Appeals Judge
Dor ot hy Const ock Ri |l ey's husband and son in a personal injury case.
In 1973 Judge Ril ey answered a di squalification notion by declining
to disqualify herself for the reason that the Lopatin firms
representation of her husband and son in an unrelated matter had
not created any bias or prejudice for or against either party in
t he case before her.
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Test i nony i ndi cat es t hat respondent’ s
menor andum was not properly served on the
Court, the other panel judges or opposing
counsel. There is no proof of service in the
Court file, or inrespondent's file, and Judge
Gi bbs and Judge Cenments both testified that
t hey had never received the nenorandum

The panel finds that M. Lopatin caused a copy
of the nenorandum prepared by Linkner to be
sent or otherwise conmmunicated to Judge
Bronson wi thout proper notice to opposing
counsel and the other panel nenbers.

The hearing panel inposed a reprimand, noting that:

[ T]estinony indicates (and is not rebutted)
t hat t he menorandum subm tted to Judge Bronson
di scussed the two cases that had been
presented on the oral record. Testinony of
Li nkner, Tr. 1/16/95, p. 1272. (Please note
that the transcript of oral argunment was not
avai lable for hearing as it apparently does
not exist.) Respondent testified that he
brought new, pertinent Supreme Court cases to
the panel's attention at oral argunent and
presumably in the presence of opposing
counsel . Further, the menorandum could not
have had an inpact on Judges Gibbs and
Clenents since they had not seen the
menor andum and t hey had taken positions on the
case before the nenorandum was delivered to
Judge Bronson. (Hrg. Rpt. 6/7/95, p. 15)

Wile the panel properly considered the circunstances
surroundi ng respondent’'s ex-parte submi ssion in mtigation, those
ci rcunst ances do not, as respondent argues, constitute a defense to
his breach of respondent's obligation to serve a copy of the
suppl emrent al brief upon opposing counsel. The court rul es and wel |

established practice require that parties be served with all
pl eadi ngs and briefs. MCR 7.212(A)(1)(b); MR 7.212(A) (2)(b).

Level of Discipline
W have nodified the panel's findings with regard to the
charges that respondent gave things of value to a judge (Count I)

and reversed the findings of m sconduct regarding respondents
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failure to insure disclosure of his firms representation of a
j udge t o opposi ng counsel (Count 11). For the reasons enunerated by
t he hearing panel, we agree that a reprinand is appropriate in this
case.

To the extent that respondent viol ated the provisions of DR 7-
110(A) by allowi ng Judge Maher to use a condom nium at a reduced
rate, we enphasi ze that DR 7-110(A) has no exact counterpart in the
Rul es of Professional Conduct which have been in effect in M chigan
since COctober 1, 1988. The current provisions of MRPC 3.5(a)
prohibit a |awer from seeking to influence a judge, juror,
prospective juror or other official by means prohibited by |aw.
Former DR 7-110(A), by contrast, prohibited the gift of any itemof
val ue by a |l awer to a judge, regardl ess of any intent to i nfluence
or curry favor with the judge and irrespective of any pre-existing
famly or social relationship. In this case, we affirmthe hearing
panel's finding of a |lack of evidentiary support for the charges
that the respondent intended to influence Judge Maher in cases
involving (or of interest to) the Lopatin [aw firm

Wth regard to the ex-parte communi cation, we agree with the
panel that the respondent's conduct was not a trivial matter and
al t hough no new i nformati on was i nparted to Judge Bronson, such an
occurrence is harnful (or potentially harnful) to the integrity of
the judicial process. However, we also share the panel's concern
for the renoteness of the incident and the dearth of "hard
evidence" in support of this count and we adopt the panel's
findings that the msconduct in this case is substantially
mtigated by respondent’'s previously unbl em shed record over a |l ong
and di stingui shed career; the absence of a finding that he acted
out of dishonest or selfish notives and the passage of as nuch as
years between sone of the events charged and the filing of the
formal conplaint. W agree that a reprimand is the naximum
di scipline which is warranted in this case.
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Board Menbers John F. Burns, C. Beth DunConbe, Marie Farrell -
Donal dson, El aine Fieldman, Barbara B. Gattorn, Albert L. Holtz,
Mles A Hurwitz and Paul D. Newran concur.

Board Menmber George E. Bushnell, Jr. did not participate.





