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The Heari ng Panel concl uded t hat respondent took possessi on of
a check in the amobunt of $500 representing a partial paynent of a
$1,500 settlenent negotiated on his client's behalf. The pane
further found that the respondent failed to deposit the check into
a client trust account, comm ngled those funds with his own by
depositing the check in his personal account and used the entire
sumfor his personal use in violation of MCR9.104 and the M chi gan
Rul es of Professional Conduct, MRPC 1.15 (A)(B). The Hearing Panel
concl uded that the respondent’'s |icense should be suspended for a
period of 45 days. Both the respondent and the G&Gievance
Adm nistrator filed petitions for review in accordance with MR
9.118 (A). Based upon our reviewof the entire record, we concl ude
that the respondent’'s actions warrant a suspensi on of 180 days and
rei nstatenent proceedings in accordance with MCR 9. 123 (B)

The respondent commenced an action in January 1992 on behal f
of the Ohio Casualty Goup for the collection of a debt owed to
t hat conpany. The respondent was at that tinme associated with a
law firm and he testified that he customarily turned checks
received on his client's behalf over to a secretary for deposit
into the firms trust account.

In this particular action, the respondent negotiated a
settl enent agreenent for his client in the anmount of $1500, to be
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paid in installnents. In March 1992, the respondent received a
check fromthe debtor's nother in the anbunt of $500, made payabl e
to the respondent. On March 11, 1992, the respondent negoti ated
t he $500 check, retaining $25 in cash and depositing the renaining
$475 into his own personal account. He did not, until August, 1992,
notify either the client or his law firm of his receipt of these
funds. By the end of March 1992, the respondent had w t hdrawn the
entire anount.

On August 5, 1992, the respondent sent a letter to his client
advi sing that the debtor had made an initial $500 paynent but had
failed to make the agreed upon installnment paynments. The letter
continued, "W are still holding the $500. | will give you a cal
on August 17, 1992 on ny return from vacation, to discuss
di sbursenent of the funds and whether we should give M. Giscott
any further |eeway."

The record establishes that when that letter was sent, the
$500 paynent in question had still not been deposited in the firm
trust account and that the respondent's personal checki ng account,
into which the check had been deposited, had a negative bal ance.

After the respondent left fromthe lawfirmin June 1993, the
client asked for an accounting of the $500 installnent, pronpting
an inquiry by the lawfirm On Septenber 13, 1993, the respondent
sent $500 to the client.

In review ng the Heari ng Panel's findi ngs and concl usi ons, the
Board nust det erm ne whet her those findi ngs have proper evidentiary
support in the whole record Gievance Adm nistrator v. August 438
M ch 296; 475 NW2nd 256 (1991).

The respondent admits that he did not deposit the $500 check
into a separate identifiable account as required by MRPC 1. 15(A).
Furthernore, the evidence clearly establishes that the respondent
did not pronptly notify his client of his receipt of his funds nor
did he pronptly deliver the funds to the client or tothe firmwth
whi ch he was associ at ed when the funds were collected, in violation
of MRPC 1.15(B).
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I n arguing that there was i nsufficient evidentiary support for
a finding that he msappropriated client funds, the respondent
relies heavily on his claim that he voluntarily reported his
receipt of the noney in the letter of August 5, 1992. He argues
that the Jletter is evidence that he did not intend to
m sappropriate the noney. Wiile the respondent's intent was a
rel evant factor in assessing discipline, the el enent of intent was
not required to establish m sappropriation of client funds.

In Gievance Administrator v Stephen J. Lupiloff, DP 34/85 (Bd
Op 1988), the respondent was entrusted with client funds which he
deposited into his business account, thereby comm ngling client
funds with his owmn. In rejecting the respondent's argunent that
the subsequent depletion of that account did not constitute
m sappropriati on because the respondent did not intend to deprive
his client of her funds, the Board affirnmed the Hearing Panel's
adoption of the definition of msappropriation enployed by the
District of Colunbia Court of Appeals in In re E. David Harrison,
461 At2nd 1034 (1983);

M sappropriation of «clients' funds is any
unaut hori zed use of clients' funds entrusted
to an attorney including not only stealing,
but al so unauthorized tenporary use for the
| awyer's own purpose, whether or not he
derives any personal gain or benefit
t herefrom

See al so Giievance Administrator v Barry d aser, DP 106/ 84 (Bd Op,
1985); Glievance Adnministrator v David A. Nelson, DP 127/86; DP
165/86 (Bd Op, 1987); Giievance Administrator v George A. Furcron,
DP 87/86 (Bd Op, 1988); Gievance Adm nistrator v WlliamA. House,
ADB 219-87;247-87 (Bd Op, 1989); and Gievance Adm nistrator v
Norman Farhat, 92-196-GA; 93-154- GA; 93-188-FA; 93-201-GA (Bd Op,
1994).

The Hearing Panel noted in it's report on discipline that
m sappropriation of «client funds nmay, depending upon the
circunstances, result in discipline ranging from a reprimand to
revocation of the attorney's license. |In Gievance Adm nistrator
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v WlliamW Swor, ADB 118-87 (Bd Op, 1989), for exanple, the Board
inmposed a reprimand where the record established that the
respondent properly deposited a $500 settlenment check into his
client trust account but that a tenporary shortfall in that account
was i nadvertent. See also Gievance Admnistrator v Robert R
Cummi ns, ADB 159-88 (Bd Op, 1988).

A simlar result in this case was properly rejected by the
Heari ng Panel bel ow, which stated,

W rule out reprimand as an appropriate
discipline for two reasons. First, this is a
serious violation of the rules of professional
conduct . It would take nobre mtigating
factors than Respondent has offered to justify
nmere reprimand for the m shandling of client
f unds. Secondly, this Panel believes that
Respondent's conduct was not accidental. W
bel i eve that Respondent intended to borrowthe
noney secretly and tenporarily. W do not
beli eve Respondent intended to permanently
deprive his client of these funds.

Rej ecting the Gri evance Adm ni strators request for di sbarnent,
t he Panel conti nued,
W also do not believe that disbarnent

[revocation] is called for. We are dealing
with one bad act in 17 years of otherw se
et hi cal conduct. There appears to be no
pattern or r epeat of this conduct .
Furt her nore, Respondent made pr onpt
restitution for the |oss. He has also

denonstrated, for the nost part, true renorse
for his actions.

The difficult question for this Panel was to
determine what period of suspension was
appropri ate and, whet her the suspension should
exceed 179 days, thereby requiring Respondent
to petition t he Supr ene Court for
rei nst at enent .

An inportant elenment of the Board's review of the |evel of
discipline in a particular case includes an overview function of
continuity and consistency in discipline inposed. Mtter of Daggs,

411 Mch 304; 307 NWd 66 (1981), citing State Bar Gievance
Adm nistrator v Wllians, 394 Mch 5, 15; 228 NW2d 222 (1975). W




Board Qpinion re: WIlliamJ. Braaksma; 94-58-CGA

exercise that authority in this case by increasing discipline to a
suspensi on of 180 days."*

The hearing panel placed significant enphasis on its
conclusion that the respondent is unlikely to repeat this type of
conduct in the future. Wile we defer to that conclusion, we are
al so mndful of our role in maintaining public confidence in the
| egal profession as a repository of client funds. The panel found
that the respondent's conduct was not accidental and that he
intended to take the noney secretly, albeit tenporarily. Such
conduct requires a suspension of sufficient length to trigger the
rei nstatenent requirenments of MCR 9.123(B) and MCR 9. 124.

Board Menbers Mari e Farrell-Donal dson, Elaine Fieldman,
Al bert L. Holtz, Mles A. Hurwitz, Mchael R Kraner and Paul D
Newman

Board Menber Barbara B. Gattorn would affirm the hearing panel's
deci si on.

Board Menber C. Beth DunConbe was recused and did not participate

Board Menber GCeorge E. Bushnell, Jr., was absent and did not
parti ci pate.

! The petitioner cites Matter of Albert, 403 Mch 346; 269
NW2d 173 (1978) for the proposition that the presence or absence of
renmorse should not be considered in the inposition of discipline.
In Albert, the Court ruled that a reinstatenent petitioner need not
establish renorse in the face of his continued claimthat he had
not conmitted professional msconduct. The ABA Standards for
| nposi ng Lawyer Sanctions recogni ze renorse as a factor which may
be considered in mtigation, ABA Standards, Sec. 9.32(1).






