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The Gievance Adm nistrator petitioned for review of the
heari ng panel's decision to suspend the respondent's |icense for
thirty days. The panel found that the respondent negl ected a | egal
matter entrusted to him failed to properly assert his client's
position, failed to appear at a hearing on his client's case
failed to neet his obligations as a fiduciary by failing to
maintain his client's funds in his trust account, and failed to
provide truthful answers to the Attorney Gievance Conm ssion
during its investigation. The Attorney Discipline Board has
considered the nature of the respondent's m sconduct in |ight of
all of the aggravating and mtigating factors and concl udes that a
suspension of thirty days is insufficient. Discipline in this case
is increased to a suspension of two years.

The respondent has not appeal ed the hearing panel's findings
and concl usions and accepts the statenent of proceedings set forth
inthe Gievance Adm nistrator's brief on appeal, arguing only that
it is argunmentative and | acks objectivity. Respondent adm tted many
of the allegations in the conplaint during the proceedi ngs before
the panel. The respondent was retained in May 1989 to defend a
client in a land contract forfeiture proceeding and he filed an
appearance in that litigation. The respondent admtted that he
failed to file an answer to the summons and conpl aint and failed to
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appear at the Decenber 11, 1989 hearing for entry of a default

j udgment. Al though that judgnent was subsequently set aside, the
respondent still failed to file an answer and anot her default was
entered. The respondent failed to appear for a hearing. in the
matter in January 1990 and a final default judgnent was entered
against the respondent's client on June 25, 1990 after the
respondent failed to appear for the hearing.

During the litigation, the respondent was entrusted with five
checks from his «client in the total anpbunt of $1517.80,
representing nmonthly paynments for the subject property. The funds
were deposited into the respondent's trust account and he
acknow edged at the hearing that these were funds to be held solely
for the benefit of the client.

The order entered on June 25, 1990 in the land contract
forfeiture matter directed that "counsel for defendant shall turn
over to counsel for plaintiff all escrowed nonies deposited into
the escrow account”. Although respondent had know edge of the
order, he failed to release Ms. Harville's funds to opposing
counsel . The bank records admtted into evidence established that
within three nonths of the deposit of the five checks, the
respondent's trust account balance had fallen to $657.62. The
bal ance dropped to $455.54 the foll ow ng nonth.

On February 12, 1991, the client filed a Request for
| nvestigation wth the Attorney Gievance Commission. The
respondent’'s answer filed in April 1991 stated:

| have no idea what Ms. Harville is referring

to relating to the $1517.80 in 'escrow

paynent'. The only checks received from Ms.

Harville were for fees or costs.
At the hearing, the respondent admtted having nmade this statenent
but, in direct conflict with his earlier testinony that the funds
were to be held in escrow, told the panel that he thought the funds
represented attorney fees and costs.

Inits report filed July 6, 1995, the panel concl uded:

Wth respect to Count 1, the hearing panel
concluded that M. Levant did neglect the
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days,

legal matter entrusted to him by failing to
represent his client's position before M.
Stout, failing to assert his client's position
on credits she nmay have been entitled to,
failure to appear and notify his client of the
June 25, 1990 hearing in violation of the
M chi gan Rul es of Professional Conduct 1.1(c),
1.3, and 1.4.

On Count Il the panel finds M. Levant is in
vi ol ation of t he M chi gan Rul es of
Pr of essi onal Conduct 1. 15(a-c) and MR
9.104(1-4). Hi's trust account balance fell
below the anount of $1,517.00 wth no
sati sfactory expl anati on. The panel notes that
an attorney is personally responsible for the
fiduciary duties owed to a client even though
the inproper handling of client funds may be
the result of negligent acts or om ssions of
enpl oyees.

On Count 11l and IV the panel finds respondent
violated Mchigan rules of Pr of essi onal
Conduct 8.1(a) and (b), and MCR 9.113(a) and
9.103(c). Respondent had a responsibility to
check the file prior to answering the request
for investigation and had the responsibility
to cooperate with M. Turkalay (sic). The
panel was troubl ed by the | ack of explanation
of the di screpancy between the certified court
order of June 25, 1990 and the respondent's
copy of the order produced by respondent at
the instant hearing. The panel was further
concerned with respondent's |ack of candor
relative to whether or not he appeared at the
court hearing on June 25, 1990 that resulted
in a Judgnent agai nst respondent's client.

reaching its decision to inpose a suspension
t he panel reported:

Shel by Harville and the respondent testified
at the hearing on discipline. Respondent has
one prior order of reprimand and a 1988
adnoni shnent. The panel considered the fact
t hat respondent has practiced |aw since 1970
with no record of discipline other than as
stated above, and that the prior reprimnd
stens from the sane tine period of 1988 and
1989 as the instant matter. The panel also
took into consideration that the respondent's
father becane ill in 1988 and died in 1991.

of

thirty
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This was also the tinme when respondent's
pr of essi onal corporation went into bankruptcy.
The hearing panel also considered the
curmul ative effect of a finding of m sconduct
on four counts. OF nost trouble was the panels
conclusion that respondent was not candid in
accepting responsibility for a lack of funds
in his trust account, and testifying he was
present at the hearing on June 25, 1990 and
| at er changi ng his testinony.

Wiile the Board nust determ ne whether a hearing panel's
factual findings have proper evidentiary support, the Board
possesses a sonewhat greater neasure of discretion with regard to
t he appropriate sanction to be inposed. In re Daggs, 411 M ch 304,
318-319 (1981); Gievance Administrator v August, 438 Mch 296
304; 475 NwWed 256 (1991). Cases involving the discipline of
attorneys are necessarily fact sensitive and, with regard to the
appropriate level of discipline to be inposed, are difficult to
conpar e beyond a superficial extent. See Matter of Gines, 414 Mch
483; 326 NwWad 380, (1981).

In this case, the assessnent of discipline should not be
confined to the respondent's neglect of a legal matter, his
i mproper handling of his client's funds and the those i naccuracies
in answers to the Gi evance Conm ssion which coul d, arguably, have

been the result of carel essness.

The record in this case, including the respondent's
contradictory testinmony to the hearing panel, is so replete with
i nconsi stenci es and inaccuracies that we nust assign appropriate
wei ght to the cunul ative effect of respondent's untruthful ness.

Li ke the panel, we are troubl ed by the di screpancy between t he
certified copy of the court order tinme stanped June 27, 1990 and
the copy of that order produced by the respondent in answer to the
Request for I|nvestigation.

We have carefully considered the argunment presented by the
respondent and his counsel at the review hearing that opposing
counsel in that land contract forfeiture case handed a copy of the
order to the respondent for signature, but that opposing counsel
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subsequent |y presented two versions of the order to the court clerk
for entry. According to the respondent, it was the signed copy
handed to him by opposing counsel on June 27, 1990 which he
retained in his file and which he forwarded to the Attorney
Gievance Conm ssion in the belief that it was consistent with the
order actually entered. Respondent was unabl e to explain, however,
how hi s copy, handed to hi mby opposi ng counsel before presentation
to the court clerk could bear the court's tine stanp dated June 27,
1990 and, nore significantly, howit could bear the signature of a
deputy clerk certifying the judgnent was nailed to the plaintiff
and defendant on July 9, 1990. In short, the Respondent's
expl anation defies |ogic.

The Anmerican Bar Association's Standards for |nposing Lawer
Sanctions (Approved February 1986, ABA House of Delegates)
identifies the subm ssion of false evidence, false statement, or
ot her deceptive practices during the discipline process as a factor
which may justify an increase in the degree of discipline to be
i nposed after m sconduct has been established. ABA Standards for
| nposi ng Lawyer Sanctions, Standard 9.22(f). The Board has al so
recogni zed lack of candor during the disciplinary process as an
appropriate factor to be considered in aggravation. "In fact, we
can conceive of few factors deserving of greater weight in
aggravation than a finding that an attorney has given false
testinmony during di sciplinary proceedi ngs." Gievance Adni ni strat or
v_Richard Meden, 92-106-GA, Brd. Opn. (7/30/93).

In this case, review of the m sconduct admtted and found by
t he panel, the aggravating effect of the Respondent's inconsistent
and m sl eadi ng statenents during the course of these proceedi ngs
and the extent to which the respondent’'s actions reflect upon his
basic character leads to our conclusion that discipline was be
i ncreased to a suspension of two years.

Board Menbers C. Beth DunConbe, Marie Farrell-Donal dson, El aine
Fi el dman, Barbara Gattorn, Albert L. Holtz, Mles A Hurwitz and
Paul D. Newnman concur.
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Board Menber M chael R Kramer would increase discipline to a
suspensi on of one year.

Board Menmber George E. Bushnell, Jr. did not participate.





