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The respondent and the Gi evance Adm ni strator both petitioned
the Attorney Discipline Board for review of a hearing panel order
suspendi ng the respondent’'s license to practice lawin M chigan for
130 days. Prior to the presentation of oral argunents, the Board
i ssued an order in accordance with MCR 9.118 (B) dismssing the
respondent’'s petition for reviewfor his failure to conply with the
requirenent for briefs. W have considered the Gievance
Adm nistrator's argunment that a suspension of 130 days is
insufficient in light of the panel's findings that the respondent
failed to mintain client funds in a segregated account,
m sappropriated client funds for his own use, failed to answer the
request for investigation and nmade false statenents during the
course of the Grievance Adm nistrator's investigation. W agree.
Discipline in this case is increased to a suspension of three
years.

The Gri evance Administrator filed a six-count formal conpl ai nt
inthis matter on Septenber 19, 1994. The respondent's default for
failure to answer the conplaint was filed October 18, 1994 toget her
with a supplenental conplaint which charged that the failure to
file atinmely answer to a conplaint constituted a separate act of
m sconduct. The respondent's default for failure to answer the
suppl emental conplaint was entered on January 25, 1995. By virtue



Board Qpinion re: John T. MO oskey; 94-175-GA; 94-189-FA 2

of those defaults, the respondent was deened to have admitted the
charges of msconduct in the two conplaints. MR 9.115(D)(2);
Matter of David AL denn, DP 91/86 (Bd Op 1986). Fol | owi ng the
panel 's announcenent that m sconduct had been established, the
panel proceeded with the discipline phase of the hearing and the
respondent testified on his own behalf at hearings before the panel
on Novenber 11, 1994, February 21, 1995 and May 16, 1995. 1In
addition to that testinony, the panel admtted transcripts of the
respondent's sworn testinmony given to the Attorney Gievance
Comm ssi on on January 31, 1994 and April 22, 1994.

The hearing panel had the opportunity to consider the

respondent's version, given on five separate occasions, of the
events alleged in the formal conplaint. Based upon the respondent's
defaults, his sworn testinony and the bank records admtted into
evi dence, the panel concl uded:

Respondent is clearly qguilty of failing to
maintain client's funds in a trust account,
co-mngling [sic] client's funds with his own,
using client's funds for personal purposes
wi thout the client's consent and failing to
make pronpt restitution. He failed to answer
the request for investigation. He nmade
statenents to the investigator for the
Gievance Admi nistration which were false in
fact. He failed to fully and accurately
di sclose the facts and circunstances of the
al | eged m sconduct and made statenents that he
should have known were not true. He also
failed to answer and properly respond to
Petitioner's Conpl aint.

On April 6, 1992, Respondent received from
Conpl ai nant an insurance conpany check dated
April 4 in the ampunt of $40,000 with the
request it be cashed. For reasons which are
not entirely clear, Respondent flew to Boston
to expedite the processing of the check. The
proceeds were wired to his checki ng account on
August 9. That sane day he withdrew $4,500 in
case of which $3,000 was given to the
Conpl ai nant and $1, 500 used to reinburse the
expenses to Boston. He wote checks to hinself
and his nother and for the paynent of nunerous
of hi s per sonal obl i gati ons, totaling
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$30,111.93. Two days later, he withdrew
$5, 300.

He alleges that the client directed him to
keep the noney in cash instead of a separate
client trust account. He stated to the
investigator for the Attorney Discipline
Adm nistrator that the client signed that
directive in April 1992, but in fact she did
not sign it until 1994, after conplete
restitution had been made by Respondent.

Respondent' s primary def ense is hi s
unsubstanti ated assertion that at all tinmes he
retained sufficient cash in his safe at hone
to reinburse the client. Wen questioned by
the investigator about the $30,111.93 in
checks written on his account, he said "I had
the noney in cash for a short period of tine
in nmy office, and then I put it in nmy safe.”
He al so said with reference to the $30, 000. 93,
that it "would have been the cash anount that
| put in the safe". He further stated that he
wi thdrew that as "ny noney". At the sane tine,
he acknow edged that "she (the client) wanted
me to hold it". Al of these statenents cannot
be true. They could be lies buy the Panel
concl uded they resulted froman unfocused and
carel ess m nd.

Respondent also attenpted to justify the
withdrawals on the basis that the client
agreed he would have the right to satisfy his
fee and expense charges from those funds,
al t hough invoices of fees and expenses were
not generated until several nonths |ater and
were substantially less than the anmpbunts he
wi t hdrew for his own use.
Absent conpelling mtigation, an attorney's deliberate
m sappropriation of client funds may generally be expected to
result in discipline ranging from a suspension of three years to
di sbarnment. Gi evance Adm ni strator v Charbonneau, DP 108/ 83 (Bd Op
1984); In the Matter of Douglas E. H WIllians, DP 126/81 (Bd Op
1984); Gievance Adm nistrator v Miir B. Snow, DP 211/84 (Bd Op
1987); Gievance Administrator v Gary B. Perkins, ADB 124087 (Bd Op
1989); Gievance Adnministrator v Fernando Edwards, 437 Mch 1202;

466 NW2d 281 (1990); Matter of Cecelia Henderson, 92-118-CGA (Bd Op
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3/4/93). The respondent’'s claimthat he kept the client's noney in
an envel ope nmarked "Tina" in a safe at his home would constitute
nei ther a defense nor significant mtigation even if that claimhad
been presented consistently and credibly. In prior opinions,* the
Board has cited Loui siana State Bar Association v Krasnov, 488 So2d
1002, (LA 1986):

| ndeed when an attorney relies on a 'black
box' defense, viz., that he kept client funds
secretly but securely in a private safe or
sim | ar unregul ated depository, the likelihood
of actual enbezzlenent is so great, and the
policy of professional responsibility in
protecting the client from such risks is so
strong that it should be presuned that the
attorney is guilty of enbezzlenent unless he
successfully carries both the burden of going
forward with the evidence and the burden of
per suasi on ot herw se.

The respondent's <claim that funds were wthdrawn in
anticipation of attorney fees for future services has also been
rejected in prior cases. In Matter of M chael J. Kavanagh, DP 71/ 84
(Bd Op 1985), for exanple, the Board hel d:

W cannot, however, condone an inproper
wi t hhol di ng, even where the attorney nmay in
good faith contenplate providing valuable
services. To do so would create a potenti al
for w despread abuse.

* * *

It is an untenabl e conclusion that an attorney
may commi ngl e, convert or apply to his own use
aclient's funds so long as he later perforns
sufficient legal work to earn the comm ngl ed
or converted sum Cient funds cannot be
arbitrarily or unilaterally withheld with a
vi ew toward specul ative future services in the
absence of sone retainer agreenment and
aut hori zation to provide such future servi ces.

Wiile we do not disagree with the hearing panel's concl usion

! Matter of Richard Meden, 92-106-GA (Bd Qp 1992); Matter of
Wlifred C Rice, 90-85-GA (Bd Op 10/11/91).
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that the respondent "exercised extrenely poor judgnent and was
sl oppy and lazy in his bookkeepi ng and adm ni stration practices"”,
the record as a whole cannot sustain a finding that the
respondent’'s conduct was nerely carel ess. Mor eover , t he
respondent's msconduct is not limted to his msuse of client
funds but includes equally serious charges that the respondent
produced mi sl eadi ng evidence during the Gievance Adm nistrator's
i nvestigation. O particular concernis the purported authorization
produced by the respondent at an interview conducted at the
Attorney Gievance Comm ssion on April 22, 1994. The authorization
was signed by respondent's client, Erthena MAdory and was dated
April 8, 1992. It stated, in part:

| hereby authorize [respondent] to wre,

transfer funds in the anmount of $40,000 to

[respondent’'s] trust account. . .l hereby

request that any funds held by you, be held in

cash and not deposited in your bank trust

account .
During the panel proceedings, the respondent admtted that the
aut hori zation was back-dated and was actually signed by M.
McAdory, at the respondent's request in January 1994, after M.
McAdory had filed her request for investigation and after the
respondent had made restitution.

Under the circunstances presented in this case, we conclude

t hat di scipline should be increased to a suspension of three years.

Board Menbers John F. Burns, GCeorge E. Bushnell, Jr., Marie
Farrel |l -Donal dson, El aine Fieldman, Albert L. Holtz and Mles A
Hurwit z.

Board Menbers C. Beth DunConbe, Barbara B. Gattorn and Paul D
Newman did not participate.





