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BOARD OPI NI ON

The Attorney Discipline Board has considered the Gievance
Adm nistrator's petition for review of a hearing panel order of
reinstatenent. For the reasons stated bel ow, the panel's decision
to grant reinstatenment is reversed and the petition is deni ed.

The petitioner, Bernard Adans, Jr, was suspended for 180 days
effective August 10, 1993 by an order of the Attorney Discipline
Board, increasing a hearing panel suspension of 120 days. The Board
affirmed the hearing panel's conclusion that the respondent was
retained to represent the defendant in a civil case but failed to
appear for a settlenent conference; failed to advise his client of
the entry of a default judgnent; failed to file atinmely notion to
set aside the default judgnent; failed to keep his client
reasonably inforned regarding the status of the case; and, failed
to respond to the Gievance Admi nistrator's request for further
information or to cooperate wth the Attorney G&Gievance
Comm ssion's investigation.

The petitioner filed a petition for reinstatenent with the
clerk of the Suprenme Court on July 25, 1994. In accordance with MCR
9.124, the matter was assigned to a hearing panel which conducted
a public hearing on Novenber 10, 1994. In addition to the testinony
and exhibits offered by the petitioner, the record includes the
Grievance Adm nistrator's 375 page investigative report submtted
in accordance with MCR 9.124(C) containing a summary of the facts
of the petitioner's previous msconduct, a transcript of his sworn
i nterview conducted on Septenber 1, 1994, and a sumary of ot her
avai |l abl e evi dence bearing on his eligibility for reinstatenent. On
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April 11, 1995, the hearing panel entered an order granting the
petition for reinstatenment with conditions includingthe subm ssion
of witten proof that the petitioner has opened a client trust
account conformng to the requirenents of MRPC 1.15(d) and that he
practice under the supervision of another attorney for one year. A
di ssenti ng opi ni on was subm tted by the hearing panel's chairperson
who found that the petitioner had not established the criteria of
MCR 9. 123(B) (5-7).

On review, the Board nust determ ne whether or not the
findings of the hearing panel have proper evidentiary support in
the whole record. In re Freedman, 406 Mch 256; 277 NWd 635
(1979); Inre Gines, 414 Mch 483; 326 NWd 380 (1982); Gievance
Admi ni strator v August, 438 Mch 296 (1991).

Applying that standard in this case, we nust conclude that
there is insufficient evidentiary support in the record to support
a finding that the petitioner established the requirenments of MCR
9.123(B)(5, 6 & 7) by clear and convincing evidence. In reaching
this conclusion, we adopt the dissenting opinion of the hearing
panel chairperson who observed:

"I am concerned that after thirty-sone years
of practice, whi ch i ncl uded previ ous
di sciplinary actions, M Adans does not seem
fully cognizant of many of the Dbasic
responsibilities required to practice |aw
Li kewise, | am concerned about M Adans'
failure to follow the details of all of the
requi renents for reinstatenent. Wiile | do not
agree W th al | of t he Gi evance
Admi ni strator's concerns, it does seemto ne
that the Petitioner needs to take further
steps to satisfy MR 9.123(B)(5); MCR
9.123(B)(6) and MCR 9.123(B) (7).

In short, | do not feel confortable at this
time in being able to safely recomend the
Petitioner to the public, the courts and the
| egal profession as a person who is presently
fit to be entrusted by others, and to
represent themand otherw se act in nmatters of
trust and confidence and in general to aid in
the adm nistration of justice as a nenber of
the bar and as an officer of the court.
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It would be nmy hope that the Petitioner would
take addition [sic] steps to satisfy these
concerns, and then, in 180 days again petition
for reinstatenent as is permtted by law"
(Hrg. Pnl. Rept. 4/11/95, p. 4)

The petitioner testified that at the tine of his suspension,
he had ten to fifteen active clients. Rule 9.119(A) specifically
directs that an attorney whose has been suspended nust, wthin
seven days of the effective date of the order of discipline, notify
those clients, inwiting, by registered or certified mail, of the
nature and duration the discipline, the respondent's inability to
act as an attorney and the location of the clients' files. Rule
9.119(C) further directs that the disciplined attoney nust file an
affidavit of conpliance with the Attorney Discipline Board and
Attorney Gi evance Conmi ssion within fourteen days of the effective
date of the order.

At his interview at the Attorney Gievance Conm ssion on
Septenber 1, 1994, the petitioner testified under oath that he
notified all of his active clients of suspension by certified mail,
return recei pt requested, and that he would furnish those letters
to the Commi ssion (Administrator's Investigative Report, p. 139).

At his reinstatenment hearing on Novenber 10, 1994, the

petitioner had still not submtted proof that he had nmailed witten
notices to his clients. He told the panel:

"I haven't done it. I"'msorry. | didn't know |

had to do it. | mssed that. I'msorry. (Tr.

p. 59). (enphasis added)

The petitioner further testified that he had actually notified
only one client of his suspension in witing but that he had
contacted his other clients in person or by tel ephone. To date, the
petitioner has yet to submt the affidavit of conpliance, including
mai | i ng recei pts, which shoul d have been fil ed August 14, 1993. The
petitioner's inconsistent testinony on this subject, together with
his professed ignorance of the requirenents of Rule 9.119 falls
substantially short of the requirenent of Rule 9.123(B)(6) that he
denonstrate a proper understanding of and attitude toward the
standards that are inposed on nenbers of the bar.
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The petitioner's |less than scrupulous adherence to the
standards i nposed upon himas a suspended attorney are al so anply
denonstrat ed by his correspondence to t he Wayne County Prosecutor's
Ofice on "Adans and Sins" lawfirmletterhead on Novenber 17, 1993
on behalf of his client Lilly Mae Wlliam his failure to advise
his client and the court of his inpending suspension while
representing defendant in the matter of _People v Robert Haggernman,
and his apparent failure to notify his client, the prosecutor and
the court in that case of his suspension until Septenber 15, 1993,
as outlined in Judge Parker's letter to the Gi evance Adm ni strat or
dated Septenber 14, 1993, (Gievance Adm nistrator's Report, p.
364- 365) .

Finally, we nust conment on the petitioner's testinony to the
panel that, he did not, after thirty-one years as a |icensed
attorney, fully understand the need to maintain a client trust
account for the handling of client funds or the need to refrain
fromconm ngling his personal funds with those of his clients. (Tr.
pp. 97-105).

Until the petitioner has established each of the requirenents
of MCR 9.123(B) by clear and convincing evidence, he nmay not be
reinstated to the practice of |aw

Board Menbers John F Burns, George E Bushnell, Jr, C Beth DunConbe,
Mari e Farrell -Donal dson, El aine Fieldman, Al bert L Holtz, Mles A
Hurwi t z and Paul D Newman.

Board Menber Barbara B Gattorn did not participate in this
deci si on.





