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The respondent filed petitions for review in each of four
separate matters. Those cases have been consolidated for revi ew at
the respondent's request. The Board has also considered the
Grievance Administrator's cross-petition for reviewin Case 93-15-
GA.

The hearing panel orders of discipline which we now consi der
are: Case No. ADB 123-89--a thirty-seven-nonth suspension for the
respondent’'s sexual harassnment of feral e enpl oyees, making a fal se

statenent in his answer to a Request for Investigation and causing
a letter containing a false statenent of material fact to be sent
to the Attorney Gievance Conm ssion; Case No. 92-258-GA--a two-
year suspension for multiple counts of neglect, charging of

excessive fees and failure to cooperate with an investigation
conducted by the Attorney Gi evance Conmi ssion; Case No. 93-15- GA--
a thirty-day suspension for sexual harassnent of a court enpl oyee;
and Case No. 93-77-GA--revocation of the respondent’'s |icense for
the neglect of crimnal appeals as appointed counsel and for
failure to obey orders of the Mchigan Court of Appeals.

For the reasons stated below, we reverse the hearing pane
decision in Case No. 93-77-GA. The findings of m sconduct entered
by the three panels in Case No(s). ADB 123/89; 92-258-GA; and 93-




15-GA are affirmed. Based upon our finding that the respondent has
engaged in a pervasive pattern of personal and professional
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m sconduct, we conclude that his license to practice law in
M chi gan shoul d be revoked.
ADB 123- 89

Count One of this three-count <conplaint alleged that
respondent engaged i n verbal and physical conduct or comruni cation
of a sexual nature with three femal e enpl oyees and that at no tine
was respondent's behavi or encouraged, invited or condoned by the
enpl oyees. Count Two alleged that respondent know ngly made a
false statenent (denial of one enployee's allegations) in his
answer to the Request for Investigation, in an attenpt to obstruct
the investigation of the Attorney Gievance Conm ssion. Count
Three al |l eged that respondent know ngly caused a |letter signed by
hi s enpl oyees containing a fal se statenent of material fact to be
sent to the Conmission in an attenpt to obstruct the i nvestigation.

Evidentiary hearings were held on Septenber 17, Cctober 30,
and Decenber 4, 1990, and January 16 and 22, 1991. The testinony
of those hearings is thoroughly summarized in the panel's fifty-
one-page report on msconduct filed on March 3, 1993. The panel
found that m sconduct as alleged in all three counts of the fornmal
conpl ai nt had been established by a preponderance of the evidence.

In accordance with MCR 9.115(J)(2), separate hearings on
discipline were held on April 19, August 10, OCctober 19 and
Decenber 17, 1993. The testinony of those hearings is sunmarized
i n the panel ' s ni net een-page aggravation/mtigation report filed on
March 1, 1994 with the order of suspension.

In its report, the panel concluded that respondent:

[h]as an increasingly serious problem in
controlling his own behavior. If the order of
discipline . . . entered today is left
standi ng, we would add our thought that the
State Bar of Mchigan [sic], if it entertains
any Petition for Reinstatenment, should be
extrenely careful to obtain a report
establishing that Respondent has regained
control of his inpulses and judgnent. Report
On _Aggravation/Mtigation, p. 18.
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The panel further concl uded:

Certainly no mtigation was shown with regard
to . . . Counts Il and III. The cases are
plentiful and the court rule clear on the
point that every Respondent owes a duty of

full and fair disclosure to a request for
investigation . . . It remains clear that
Respondent did not do so. As previously

found, it is difficult to conclude on Count
1l that Respondent did anything other than
attenpt an act of deceit in requesting his
then-secretaries to mslead the Attorney
Gievance Conmi ssion. Report On Aggravation/

Mtigation, p. 18-109.
Case No. 92-258-GA

Counts One and Two of this conplainant pertain to respondent’'s
representation of Janes Beet ham the personal representative of the
Estate of Kathleen T. Canning. Count One charged that respondent
failed to file a Petition for Commencenent of Proceedings for
approximately nine nonths. Count Two charged that respondent
failed to conply with M. Beethamis request for an item zed
statenent of services; filed a claim for attorney fees in the
clearly excessive amount of $1962.50; filed a petitionto reinstate
the claimfor attorney fees and requested an anmendnent to increase
the claimto the clearly excessive anbunt of $3965; and sought to
collect fees for services perforned after his was di scharged and
for his time in responding to M. Beethamis Request for
| nvesti gati on.

Count Three alleged that respondent was retained by Tania
Brunmbaugh to obtain an annul nent, but that he failed to present an
order to the court, resulting in the dism ssal of M. Brunbaugh's
case, and he failed to advise Ms. Brunbaugh of the dismissal or to
take any steps to have the case reinstated.

Count Four alleged that respondent was retained by D ana
Arnstead to petition for custody of her mnor child. Count Four
charged that respondent failed to conmply with M. Arnstead s
requests for an item zed statenment of services and sought to charge




Board Qpinion re: D Richard MIler; ADB 123-89; 929-258- GA; 5
92-15-GA; 93-77-GA

Ms. Arnstead at an hourly rate greater than the rate set forth in

the witten retai ner agreenent. Count Five charged that respondent

failed to conply with witten requests by the Attorney Gievance

Conmi ssion for a detailed statement of services rendered on M.

Arnstead' s behal f.

Count Six alleged that respondent was retained by Hortense
Page to represent her in a donestic relations and/or probate
matter. Count Six charged that respondent failed to conply with
witten requests by the Attorney Gievance Conm ssion for an
item zed statenent of services rendered on behal f of Ms. Page and
failed to comply with a Subpoena Duces Tecum directing him to
provide the information sought by the Attorney Gievance
Conmi ssi on.

Count Seven al | eged t hat respondent was appoi nted to represent
Anthony Q Heath in crimnal appellate proceedings. Count Seven
charged that respondent failed to visit with M. Heath during the
initial stages of the representation and failed to file an
appellate brief on his client's behal f.

Evidentiary hearings were held on April 20, May 10, May 17,
June 10, and June 14, 1993. The panel issued its prelimnary
report on m sconduct on Septenber 14, 1993, finding that m sconduct
was established by a preponderance of the evidence as to all seven
counts in the Formal Conpl aint.

An aggravation/mtigation hearing was hel d on Oct ober 8, 1993.
The panel's report and order of suspension were issued on April 26,
1994. The panel noted respondent's failure to appreciate the
consequences of the findings of msconduct; his denial of any
wr ongdoi ng; his denial of responsibility for his actions; his clear
failure to grasp the standards of conduct for attorneys; and his
ponpous, self-righteous attitude toward his failure to fully
represent his client's constitutional rights. The panel ordered a
t wo- year suspensi on and ordered respondent to make restitution to
Ms. Brunbaugh in the amount of $2,500.00 and to Ms. Arnstead in the
amount of $2, 000. 00.
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Case No. 93-15-GA
The conplaint alleged that on June 25, 1992, respondent
appeared at the intake counter of the court clerk's office of the
41-B District Court, and

[W hile present in the court clerk's office,
he | eaned his body across the intake counter
and grabbed the button |ocated between the
breasts of 41-B District Court Deputy Court
Clerk Kara Furtah (Rickert). 1In response to
Ms. Furtah's inquiry regarding why he had
touched her, Respondent informed her, "I just
wanted to cop a feel,” or words to that affect
[ sic].

The hearing panel concluded that the allegations of
prof essi onal m sconduct were established and that the respondent's
claimthat his actions and statements to the deputy court clerk
constituted nere "bantering” was not credible.

Foll owi ng a separate hearing on discipline on Septenber 10,
1993, the hearing panel ordered a suspension of thirty days but
directed that the respondent’'s reinstatenent in accordance with MCR
9.123(A) woul d be conditioned upon the subm ssion of a report from
a psychol ogi st or psychiatrist that:

a. Respondent recogni zes that hi s
conduct, as determ ned by the panel
to have occurred in its report, is

wrong; and

b. Respondent i s capabl e of controlling
his conduct, and refraining from
conduct (as determ ned by this panel
to have occurred . . . ) in the
future as a nenber of the |egal
profession in dealing wth the
publ i c, his <clients and court
enpl oyees.

Case No. 93-77-CGA
The twenty-five count formal conplaint charged that between
August 19, 1988 and Septenber 14, 1991, the respondent was

appointed in various Mchigan courts to represent crimnal
defendants in twenty-three appell ate proceedi ngs and to represent
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one party in an appeal froma probate court order; that in each of
the twenty-four cases, he failed to neet personally with his client
and failed to keep the client inforned of the status of the appeal;
that in ten of the twenty-four cases he took no action what soever;
that in the other fourteen cases he failed to respond to no-
progress warning letters fromthe court; that he filed defective
pl eadings and that in fourteen cases he failed to pay costs
assessed agai nst himby the Court of Appeals.

Respondent filed an answer on June 15, 1993. On June 25
1993, the Gievance Adm nistrator filed a notion to strike and/or
notion for nore definite answer. The hearing panel granted the

nmotion to strike and ordered the respondent to file an anmended
answer on or before Septenber 30, 1994.

At a hearing on Cctober 12, 1993, the hearing panel rul ed that
t he respondent’'s anmended answer did not conformto the applicable
court rules in that it contained general denials wthout stating
t he substance of the matters on which the respondent would rely to
support those denials. [See MCR 2.111(D)] The panel entered an
order striking the respondent's answer and granting the Gievance
Adm nistrator for entry of a finding of m sconduct.

Fol |l owi ng a separate hearing on discipline, the hearing panel
entered an order on January 12, 1994 revoking the respondent's
license to practice |aw.

| ssues on Revi ew

The respondent has petitioned for review on the follow ng
grounds:

Case No. ADB 123-89: That the panel erred in finding
m sconduct; the panel erred in allowing certain evidence to be
adm tted; and, assuming that m sconduct was proven, the hearing
panel erred in inposing a thirty-seven-nonth suspension.

Case No. 92-258- GA: That errors of fact and |aw occurred
prior to and during the hearings; the panel failed to subpoena
records and wi tnesses as requested by respondent; the panel failed
to take into account mtigating factors; the petitioner was al |l owed
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to introduce inproper exhibits; the panel failed to clarify the

nature of the suspension; counsel for petitioner should have been

removed for overzeal ousness, and nalicious prosecution or abuse of

process; and additional testinmony should be taken and the

appoi ntment of a special naster may need to be consi dered.

Case No. 93-15-GA: That errors of fact and | aw occurred prior
to and during the hearings; and the panel failed to take into
account several mtigating factors.

Case No. 93-77-GA: The hearing panel's decision to strike the
respondent's second anmended answer and to enter findings of

m sconduct w thout affording the respondent an opportunity to
present evidence was erroneous; the hearing panel failed to
consider appropriate mtigating factors; and the Gievance
Adm ni strator's counsel brought material to the panel's attention
whi ch was prejudicial to the respondent.

Di scussi on

The Board has consi dered each of the respondent’'s clains and,
wi th one significant exception, has concluded that they are w t hout
merit.

In Case 93-77-GA, the Grievance Adm nistrator filed a twenty-
five count conpl ai nt based upon the respondent's alleged failure to
take appropriate action or to communicate with his clients as
appoi nted counsel in twenty-four appellate matters as well as his
alleged failure to conply with certain orders of the M chi gan Court
of Appeals. The respondent filed a tinely answer to the conpl ai nt
in which he admtted that he owed certain duties to his clients as
the result as his appoi ntnment as appel | ate counsel. The al | egati ons
that he violated those duties were denied for the reason that they
were untrue.

The Gri evance Adm nistrator then filed a notion to strike the
respondent’'s answer on the grounds that it failed to neet the
requi renents of MCR 9.111(C). That notion was granted by the
heari ng panel and the respondent was directed to file an anmended
answer no | ater than Septenber 30, 1993. The respondent filed an
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anended answer on October 5, 1993. In answer to the paragraph in
each of the first twenty-four counts of the conplaint charging
negl ect and non-conmuni cati on, the respondent answered:

C. Denied for the reason that the sanme is
untrue; in further response, pleadings have
been filed and/or efforts were underway to
finish and file the brief on appeal; these
efforts were obstructed by the M chigan
Appel | at e Assi gned Counsel System (MAACA); the

Court of Appeals generally wll gr ant
extensions of tinme to file appeal briefs or
other appropriate pleadings in crimnal

matters; even if the Court does not grant an
extension, the brief or other appropriate
pl eading will be accepted |late, possibly with
costs assessed, presumably in part because the
Court itself is years behind in its work;
al so, the Court of Appeals nay have been | ess
i mredi ately concerned about the | ateness of
particular pleadings than it was about
counsel's inability to pay previous costs
assessnments; clients were typically regularly
advised of paper work and other natters
progressing in their appeals; it is not
necessarily true that a personal interviewis
required; finally, the client nust be kept
reasonably inforned; see also the answer to
Count twenty-five, allegations b and d where
appl i cabl e.

On the Gievance Administrator's notion, the hearing pane
entered an order striking the respondent's anended answer, entering
t he respondent’'s default and entering a finding that the charges of
m sconduct in the conplaint were established. Thereafter, the
respondent's participation in that mtter was limted to an
opportunity to present mtigating evidence which m ght bear upon
the |l evel of discipline to be inposed.

In striking the respondent's anended answer, the panel ruled
that the respondent "has failed within the tine permtted to file
an answer in accordance with the applicable court rules and the
panel's order filed Septenmber 13, 1993, and that respondent is
therefore in default."” The panel specifically relied upon MR
2.111 which directs that a responsive pleading nust state an
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explicit adm ssion or denial as to each allegation on which the

adverse party relies and MCR 2.111(D) which states that "each

deni al nust state the substance of the matters on which t he pl eader

will rely to support the denial."

Had the respondent conpletely ignored the hearing panel's
order that he file an anended answer, we would have affirnmed the
panel's decision to strike the respondent's original answer and to
enter the respondent’'s default. W do not believe, however, that
the filing of an anmended answer five days late or the formof the
denials in the amended answer warranted the draconi an neasure of
precl udi ng the respondent fromoffering evidence in defense of any
of the charges. Wil e general denials are objectionable under the
M chigan Court Rules, the respondent's anmended answer was not so
clearly deficient that it should have been stricken in its
entirety. We therefore reverse the decision of the hearing panel to
strike the respondent’'s anended answer in Case No. 93-77-CGA and we
set aside the panel's order of revocation.

W take this opportunity to affirm the conclusion of the
heari ng panel in Case No. ADB 123-89 that the respondent’'s sexual
harassnment of hi s enpl oyees constituted professional m sconduct and
is grounds for discipline. This issue was franmed by the hearing
panel as foll ows:

There is certainly not much to be said in
favor of the deneanor and judgnment of
respondent, who snapped the hose and
suggestively touched the body of a sixteen
year old female secretary entrusted to his
enpl oynent . Equally repulsive are the
touchings of other fenale secretaries, the
crotch pointing and the record replete with
respondent's sniggering, lewd renmarks. W
woul d have to conclude that the Gievance
Adm ni strator has portrayed an environment of
sexual |y exploitive conduct by respondent in
his office. Respondent's conduct toward his
femal e enpl oyees m ght well be terned "sexua

harassnent", and, as such, could be conduct
violative of several bodies of Ilaw the
crimnal law (assault and battery), the

M chigan civil rights statues and the federa
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statutes relating to sexual discrimnmnation.
The question for us is, however, whether such
conduct violates the rules of our profession
in such a manner as to warrant professiona
di sci pli ne.

Heari ng Panel Report, 3/3/93, p 42.

In resolving that question, the hearing panel found gui dance
in two Mnnesota cases, Matter of Discipline of Peters, 428 NW\d
375 (M nn. 1988) and Re: Conplaint Concerning Mera, 426 NVW2d 850
(Mnn. 1988). 1In Peters, the Court found that the respondent, the
dean of a | aw school, repeatedly engaged in unwanted physical and
ver bal comuni cation of a sexual nature with four feral e enpl oyees.
Rej ecting the respondent's argunents that his conduct was neither
sexually notivated nor wongful and did not occur in his

prof essi onal capacity, the M nnesota Suprene Court stated:

Neither can it be said that a | awyer's et hi cal
obligations and professional responsibility
are confined to conduct arising out of the
attorney/client relationship. The Code of
Pr of essi onal Responsibility has been
interpreted as requiring a lawer to conply
with applicable disciplinary rules at al
times, regardless of whether he or she is
acting in a professional capacity.

Peters, supra, p 380.

The Court reprinmanded the respondent in that case "to assure the
public and warn the practicing | awer that it cannot condone such
[ sexual | y harassing] conduct by an attorney.”

Argunents that the respondent's conduct in this case was not
related to his status as a |awer are unavailing in |light of our
Suprene Court's decision extending the applicability of the Rules
of Professional Responsibility to a |awer's private conduct. In
Gievance Adm nistrator v N ckels, 422 Mch 254 (1985), for
exanpl e, the Court upheld the findings of professional m sconduct
based upon the respondent's failure to remt and account for funds

wi thheld from his secretary's wages ruling that "m sconduct may
include activities that are unrelated to the practice law, if they
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otherwi se fall within conduct prescribed by the Code or the General
Court Rules."” N ckels, supra F260. As the Court stated earlier in
Matter of Gines, 414 Mch 483; 326 NW2d 380 (1982):

The rules of professional conduct adopted by
this Court evidence a commitnment to high
standards and behavior beyond reproach. W
cannot stress too strongly the responsibility
of the nenbers of the bar to carry out their
activities, both public and private wth
ci rcunspecti on.

Ther ef or e, even when considered separately from the
respondent’'s subm ssion of a false statenent in an answer to a
Request for Investigation and his efforts to induce enployees to
provide msleading information to the Attorney Gievance
Comm ssion, we affirm the hearing panel's conclusion that the
respondent's conduct in the nature of sexual harassnment of his
femal e enpl oyees viol ated MCR 9.104(2) [conduct exposing the |egal
prof ession to obloquy, contenpt, censure or reproach] and MR
9.104(3) [being contrary to justice, ethics, honesty or good
nor al s] .

Level of Discipline
Case No. ADB 123-89; 92-258-GA; 93-15-CGA

At the respondent’'s request, his petitions for reviewin these
matters before the Board have been consolidated. Therefore, it is
not necessary that we review the clains of the parties with regard
to the sufficiency, or insufficiency, of the discipline inposed in
the three matters which remain before us on a case-by-case basis.

Taken together, the cases before us establish a pattern of
m sconduct so pervasi ve that revocation of the respondent’'s |icense
to practice lawin Mchigan is the only appropriate renedy.

In Case No. ADB 123-89, we have considered, as did Tri-County
Hearing Panel #3, the wunrelenting nature of the respondent's
deneani ng attitude toward his femal e enpl oyees, the continuati on of
that conduct toward his enployees during the course of these
proceedi ngs and the respondent’'s own attenpts to trivialize his
conduct. Wiile this case invol ved of fensive remarks and t ouchi ng of
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femal e enployees in a work-place setting, Case 93-15-GA (the
respondent’' s i nappropriate touching of a femal e deputy court cl erk)
i nvol ved conduct which was not |imted to the relative privacy of
his law office but extended to his conduct toward a public
enpl oyee. The findings of the hearing panels in these two cases
wer e suppl enented by the findings of Tri-County Hearing Panel #22
in Case 92-258-GA that the respondent neglected his professional
obl i gation to provi de dili gent, conpet ent and zeal ous
representation for his clients in certain probate, donestic
relations and crimnal matters; that he failed to conmunicate
adequately with his clients in those cases; that he charged
excessive fees and that he failed to cooperate wth an
i nvestigation conducted by the Attorney Gievance Commi ssion

In assessing the appropriate discipline to be inposed, the
St andards for I nposing Lawer Sanctions adopted by the Aneri can Bar
Association in 1986 (anmended February 1992) provide useful
gui dance. Standard 9.22(A-K) di scusses those factors which may be
considered in aggravation which would justify an increase in the
degree of discipline to be inposed. The follow ng factors apply in
this case: Selfish notives [9.22(B)]; a wderanging pattern of
m sconduct [9.22(C); nultiple offenses [9.22(D)]; bad-faith
obstruction of the disciplinary process by intentionally failingto
conply with the rules of the disciplinary agency [9.22(E)];
submi ssion of a false statement during the disciplinary process
[9.22(F)]; the respondent's refusal to acknow edge the wongfu
nature of his conduct [9.22(Q]; and, the vulnerability of the
victins of the respondent's misconduct [9.22(H)]*

The ABA Standards for |Inposing Lawyer Sanctions referred to
above al so di scuss those mtigating circunstances which may justify

! One conpl ai nant/former enpl oyee who fell victimto
respondent’' s sexual advances as detailed in Case 123-89 was a
si xteen year old high school co-op student at the tinme of the
m sconduct. W find the respondent's conduct in that regard to
have been particularly offensive.
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reduction in degree of discipline to be inposed. The absence of a
prior disciplinary record [ Standard 9.32(A)] was consideredinthis
case.
Concl usi on

Bearing in mnd our fundanmental obligation to protect the
public, we have considered the full panoply of the respondent's
m sconduct as established in separate proceedings before three
heari ng panels. This case may not be neatly categorized as a

sexual harassment case, a negl ect case, a m srepresentation case or
a case involving a deliberate attenpt to obstruct an Attorney
Gri evance Conmi ssion investigation. Because all of those factors
are present here, we turn, ultimately, to the general principle
t hat :

The license to practice law in Mchigan is,
anong ot her things, a continuing proclamation
by the Suprenme Court that the holder is fit to
be entrusted with professional and judicial
matters and to aid in the adm nistration of
justice as an attorney and counsel or and as an
officer of the Court. It is the duty of every
attorney to conduct hinself or herself at all
times in conformty with standards inposed on
menbers of the bar as a condition of the
privilege to practice |aw.

MCR 9. 103(A).

Sadl y, the respondent has anply denonstrated that he i s unabl e
to conduct hinself in conformty with the standards i nposed on the

menbers of the |egal profession. As the Suprenme Court's
adjudicative armin these matters, we are unable to extend the
proclamation of fitness to the respondent and his license to

practice law in Mchigan is therefore revoked.

Board Menbers John F. Burns, George E. Bushnell, Jr., Elaine
Fi el dman, Barbara B. Gattorn, Albert L. Holtz, Linda S. Hotchkiss,
MD. and Mles A Hurwitz concur in this opinion.

Board Menber C. Beth DunConbe was recused and did not participate
inthis matter.

Board Menber Marie Farrell-Donal dson was absent and did not
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participate in this matter.





