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Respondent was charged with neglecting a crimnal matter
entrusted to himby his client and with maki ng m srepresentations
to the client and to a federal judge. The panel entered an order
suspendi ng respondent's |icense for 240 days, noting in its report
t hat respondent had a record of prior discipline "showing a simlar
propensity for false representations.” Respondent has petitioned
for review, arguing that the panel's finding of m sconduct is not
supported by the evidence. Respondent also raises certain
constitutional argunents. The Gievance Administrator has
petitioned for review and argues that respondent’'s |icense should
be revoked. For the reasons stated below, we affirm the hearing
panel order of suspension.

Respondent first argues that (1) these proceedings are
unconstitutional "because they provide no right to judicial
review," and (2) that certain provisions of the Mchigan Rul es of
Pr of essi onal Conduct and of subchapter 9.100 of the M chigan Court
Rul es are overbroad and voi d for vagueness. Respondent al so argues
that the Board | acks authority to decide these questions because
the "M chigan attorney discipline process is not judicial."

Due process is not necessarily judicial process. Sessions v
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Connecticut, 283 F Supp 834 (D Conn, 1968), aff'd 404 F2d 342 (CA
2, 1968); Reetz v Mchigan, 188 U S 505; 23 S C 390; 47 L Ed 563
(1902). It is well established that the el ements of due process,

such as notice, and an opportunity to be heard before an inpartia

tribunal, may be afforded by a board, conm ssion, admnistrative
of ficer or even a private body. 16A AmJur 2d, Constitutional Law,
§ 854, pp 1072-1073. This Board and its hearing panel s can hear and
resolve ordinary discipline matters which require the decision-
maker to apply the Mchigan Rules of Professional Conduct to a
gi ven set of facts.

Because it is a judicially created agency, this Board has no
common | aw or inherent powers. Rather, the Board has only those
powers granted by the M chi gan Suprenme Court under subchapter 9.100
of the Mchigan Court Rules or by such other rules the Court may
adopt to carry out its exclusive constitutional responsibility to
supervi se and di scipline Mchigan attorneys.

As the adjudicative arm of the M chigan Suprene Court for
attorney discipline matters this Board is not infrequently faced
with clains that a respondent’'s constitutional rights have been or
will be jeopardized in the course of disciplinary proceedings
While recognizing its limted grant of authority, the Board has
consi dered such cl ai ns and has applied constitutional precedents in
the context of the discipline matters before it. See, e.gQ.,
Gievance Adm nistrator v Robert J Buk, 35947-A, (Brd. Opn.
12/12/79) (applying Bates v State Bar of Arizona, 433 U S 350
[1977] and holding that DR 2-103(A) did not violate the First
Amendnent or the Due Process O ause); Gievance Administrator v
Peter R Barbara, DP 62/86 (Brd. Opn. 2/8/88) (addressing indigent
i ncarcerated respondent's due process claimfor appointed counsel

and psychiatric expert); Gievance Adm nistrator v Janmes N Canham
DP 223/86 (Brd. Opn. 7/28/87) (applying In Re Ruffalo, 390 U S 544
[ 1968], and Gievance Administrator v Freid, 388 Mch 711 [1972],
due process cases which require that a finding of m sconduct nust

be preceded by fair notice to the respondent); G i evance
Adm nistrator v Kenneth E. Scott, DP 189/86 (Brd. Opn. 2/22/89)
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(sanme; reversing finding of msconduct on due process grounds);
Gievance Administrator v Leonard R Eston, DP 75/85, (Brd. Opn
7/ 7/87) (rejecting respondent's claim that he was denied Fifth
Amendnent right against self-incrimnation and Mranda rights).

It is true that administrative tribunals generally do not
deci de constitutional questions. See, e.g., Wkman v Novi, 413
M ch 617, 646-647; 322 NV2d 103 (1982) (executive branch agency);
Uni versal AmCan v Attorney Ceneral, 197 Mch App 34, 37-38; 494
NV2d 787 (1992), |v den 443 Mch 861 (1993) (agency nay resolve
i ssues couched in constitutional terns that do not involve validity
of statute). However, it is not wunthinkable that an "Ethics
Commttee, the mpjority of whomare | awyers, "™ nay consider "a claim
that the [disciplinary] rules which they were enforcing violated
federal constitutional guarantees.” M ddl esex County Ethics
Conmittee v Garden State Bar Association, 457 U S 423, 435; 102 S
Ct 2515; 73 L Ed 2d 116, 126 (1982).

O course, the Mchigan Suprene Court nmay nake any order it
deens appropriate on appeal from a decision of this Board. MCR
9.122(E). And, we possess no declaratory or injunctive powers.
However, we wi Il consi der respondent's constitutional clainms tothe
extent that he relies on themin requesting reversal of the hearing
panel's order of discipline and dism ssal of these proceedings.

Respondent's assertion that this state's disciplinary system
vi ol ates the due process cl ause because it "provide[s] no right to
judicial review," is not supported by apt authorities, and |acks
nmerit for several reasons. First, even if subchapter 9.100 of the
M chigan Court Rul es made no provision for review of decisions by
the hearing panels and this Board, and even if we assune that
adm nistrative law principles are applicable in this context, the
di sciplinary system woul d not be rendered unconstitutional:

A statute conferring power upon an
adm ni strative agency is not unconstitutional
as violating due process of | aw nerely because
it does not expressly provide for judicial
review of an administrative determnation.
This rule rests, at least in part, upon the
principle that the right of judicial review
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with respect to certain kinds of issues is
al ways inplied, the court sonetines expressly
stating that this right of review is
guaranteed by a constitutional comand.

2 Am Jur 2d, Administrative Law, 8§ 423, pp 419-420 (footnotes

omtted).

Further, the M chi gan Suprene Court has provided for revi ew of
the Board' s decisions. A party aggrieved by the Board's decision
may apply for |eave to appeal to the Suprene Court. MCR 9.122(A);
MCR 7. 302. Such a party may present extensive briefing to the
Suprene Court. MCR 7.301. The Court may grant |eave, or the Court
may correct any errors bel ow by nmeans of an order. MCR 7. 316(A) (7).
As with all appeals to the Suprene Court, if |leave is granted, the
Court may grant or dispense with oral argunent. MCR 7.312(B)(2).
Al so, disciplinary proceedings are subject to the superintending
control of the Suprenme Court. MCR 9. 107. A respondent nay comrence
original proceedings in the Suprenme Court (Conplaint for Mandanus)
to inplement the Court's superintending control power when an
application for leave to appeal cannot be filed. MCR 7.304(A).

I n Dohany v Rogers, 281 US 362, 368; 50 S Ct 299, 302; 74 L Ed
904 (1930), the United States Suprene Court explained that:

[t] he due process cl ause does not guarantee to
the citizen of a state any particular formor

met hod of state procedure. Under it he may
neither claima right to trial by jury nor a
right of appeal. Its requirenments are

satisfied if he has reasonable notice and

reasonabl e opportunity to be heard and to

present his claimor defense; due regard being

had to the nature of the proceeding and the

character of the rights which my be affected

by it.
See also, Billotti v Legursky, 975 F2d 113, 115-117 (CA 4, 1992),
cert den ___ US __ ; 113 S C 1578; 123 L Ed 2d 146 (1993) (hol ding
that discretionary reviewof a crimnal conviction does not violate
due process).

Respondent has failed to explain what form of appellate
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procedure he woul d consi der constitutionally sufficient; he nmerely
asserts that he is entitled to review as of right. However, the
form of an appeal of right is not imutable or constitutionally
guar ant eed. For exanple, even in such an appeal, there is no
"right" to oral argument. See Fed R App P 34(a); 6th CGr R 9. See
also MCR 7.214(E). And the Fourteenth Amendnent's Due Process
Cl ause does not require an opinion to address all argunents raised
by a party, nor does it prescribe any particular form of opinion-
witing. Cdark v dark, 984 F2d 272 (CA 8, 1993), cert den _  US
;114 SO 93; 126 L Ed 60 (1993). Indeed, a court nmay decide an
appeal of right in an order. See, e.g., 6th Cr R19; MCR 7. 214(E).
We cannot conclude that the procedures set forth in the M chigan
Court Rules for review of this Board s decisions, or for
presentation of constitutional or other questions directly to the
M chi gan Suprenme Court, violate the Due Process C ause.
Respondent's chal |l enges to subchapter 9.100 and the M chigan
Rul es of Professional Conduct on grounds of overbreadth and
vagueness lack nerit. Respondent was afforded sufficient notice

that neglect and m srepresentation may give rise to charges of
pr of essi onal m sconduct.

The charges of msconduct in this case arise out of
respondent's representation of George Forth comencing early in
1991. At that tine, Forth retai ned respondent to represent himin
anticipated crimnal proceedings. Forth, while an enployee at an
autonobil e dealership, participated in a schene wth the
proprietors of the deal ership to defraud various | enders by using
| oan applications from fictitious borrowers supported by non-
exi stent collateral. The hearing took place over four days, and
testimony was taken fromthe Assistant U S Attorney in charge of
Forth's case, the FBI agent assigned to the case, respondent, and
respondent’'s successor counsel. The de bene esse deposition of

CGeorge Forth was taken and read into the record.

Respondent and Forth met with Assistant U S Attorney Havil and
and an FBlI agent in May 1991. Havil and wrote to respondent on
January 8, 1992 enclosing a proposed plea agreenent. Simlar
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agreenents and letters were sent to respondent in August and
Decenber 1992, but those contained an offer to recommend a m ni mum
sentence of twenty-four nonths (six nonths |ess than the January
8th proposal). It is undisputed that respondent failed to answer
Havil and's | etters within the deadl i nes t hey cont ai ned- - even t hough
respondent was aware that the governnent's offers were based upon
Forth's cooperation in the prosecution of his co-defendants.
Haviland testified that respondent was nmade aware that the plea
offer would be withdrawn if the co-defendants struck a deal wth
t he governnent first.

Havi | and testified that he had pl aced numerous phone calls to
respondent and that respondent failed to return the calls. He
further testified that he had only two tel ephone conversations with
respondent, one on February 24, 1992, and another on August 31,
1992. Both phone calls were in response to Haviland's letters and
bot h took place after the offers therein had expired. According to
Havi | and, respondent indicated both times that he was about to
di scuss the offer with his client; the offers were not rejected in
t hose tel ephone contacts nor were any offers rejected in witing or
ot herw se.

The record establishes that on or about February 16, 1993,
Haviland filed with the federal district court in Flint a petition
for hearing to determ ne representati on of defendant. The petition
recites the foregoing facts, and states that Forth tw ce contacted
the FBI expressing a willingness to plead guilty. |In response, the
respondent filed his own affidavit stating that he represented
Forth, that he had di scussed "both of the governnent's offers” with
Forth, and that Forth had refused to accept them (Respondent
testified that although there were three separate proposals, he
vi ewed themas constituting only two offers because the August and
Decenber proposals were identical.)

Forth retained a new attorney in March 1993. An evidentiary
heari ng was held on the issue of respondent's alleged ineffective
assi stance of counsel. Both respondent and Forth testified at the
heari ng. Among ot her things, respondent testified that he had
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comuni cated his client's rejection of the August 1992 plea offer
to the U S Attorney. Forth, on the other hand, testified that
respondent had never made hi maware of the August 1992 plea offer
Forth also testified simlarly in these proceedings. The record
includes a letter fromrespondent's office to Forth enclosing the
Decenber plea offer; the postmark and date indicate that the
proposed plea agreenent was not mailed to Forth until the day of
its expiration

W review the findings of the hearing panel for proper
evidentiary support in the whole record. G.ievance Adm nistrator
v_August, 438 Mch 296, 304; 475 NW2d 256 (1991). Applying this
standard, we conclude there clearly is proper evidentiary support

for the panel's finding that respondent failed to tinely
communicate to his client all plea offers made by the governnment,
and failed to keep M Forth reasonably advi sed of the status of his
matter, contrary to VMRPC 1.1(c), 1.3, 1.4, and 3. 2.

We al so conclude that there is proper evidentiary support for
the finding that respondent’'s affidavit was knowi ngly false. The
affidavit states that "[d] ef endant has refused to accept either of
the governnent's offers.”™ The evidence indicated that Forth net
with respondent in March 1992 and signed the plea agreenent which
had expired in January. Respondent testified that the signature
was obtained only so that he would have it in case Forth later
proved difficult to reach. Respondent further testified that Forth
was thereafter holding out for a better deal. However, even if we
assune that Forth rejected the March 1992 proposed agreenent, there
is anpl e evidence to sustain a finding that Forth rejected neither
t he August nor the Decenber 1992 pl ea agreenent. Forth consistently
testified that he was not aware of the August agreenent; Forth al so
testified that he signed and returned the Decenber agreenent.

Finally, there is sufficient evidence to sustain the panel's
finding that respondent testified falsely at the hearing on
ineffective assistance of counsel when he stated that he had
advised the U S Attorney's Ofice that Forth rejected the plea
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agreenent inposing a mnimum sentence of twenty-four nonths. The
panel properly determ ned that respondent’'s m srepresentations to
the court were in violation of MRPC 3.3(a)(1).

The Gievance Adm nistrator has also petitioned for review,
arguing that the panel's order suspendi ng respondent for 240 days
is insufficient. In Gievance Administrator v Ann Beisch, DP
122/85 (Brd. Opn. 2/8/88), we held that the attorney's
m srepresentations to her <client required a suspension of
sufficient length so as to require the respondent to denonstrate
her fitness in reinstatenent proceedi ngs under MCR 9. 123(B) and MCR
9.124. The discipline inposed by the panel in this case wll
require reinstatenent proceedings. After a careful review of the
whol e record, we conclude that it is sufficient to protect the
public, the courts and the | egal profession.

John F. Burns, C. Beth DunConbe, Elaine Fieldnan, Barbara B.
Gattorn, Albert L. Holtz and Mles A Hurwtz.

Board Menbers George E. Bushnell, Jr., Marie Farrell-Donal dson and
Paul D. Newman were absent and did not participate.





