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BOARD OGPl NI ON

The Gievance Admnistrator filed a petition for review of a
heari ng panel Order of Reprinmand and Restitution. That order is
based on the panel's findings that respondent signed the nanme of
deceased client to a bail bond receipt; endorsed the nane of the
deceased client to a $5,000 check; took possession of the
i nstrument; nisappropriated the $5,000; and failed to return the
$5,000 to the estate of his deceased client.

The Adm ni strator argues that the panel erred as a matter of
fact and law by finding that respondent did not comm ngle the
$5, 000 he m sappropriated, in finding that it did not constitute a
m srepresentati on when respondent stated in his answer to the
Request for Investigation that he "thought the $5,000 check was
endorsed”; by failing to return appropriate discipline based upon
findings of m sappropriation and forgery; and by not requiring the
$5,000 restitution to be paid directly to the conpl ai nant.

The Board affirnms the panel's factual findings, including
t hose dismissing allegations of comm ngling and m srepresentation
in the answer to the Request for Investigation, and affirns the
panel's decision to direct respondent to make restitution to the
estate of WIliam Mork. However, we increase discipline in this
matter to a suspension of 180 days.
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The Formal Conpl aint alleges that on May 19, 1992, respondent
met with Wlliam Mork and M. Mrk's niece, Patricia Peters, at
which tine he was retained to represent M. Mrk in a crimna
pr oceedi ng. M. Mrk agreed to pay respondent a $5,000 fee for
representation through the pretrial proceedings. On May 27, 1992,
M. Mrk died and valuables in his apartnent were secured by the
police. Later that day, after Ms. Peters inforned respondent of
M. Mrk's death, he told her that he woul d assi st her in obtaining
the return of M. Mrk's valuables and acconpanied her to the
police station. The val uables recovered fromthe police included
an unendorsed bond recei pt for $500 and a credit union check, made
payable to M. Mrk, in the amount of $5, 000.

Count One all eges that on May 27, 1992, respondent signed the

nanme of his deceased client, WIliam Mrk, to the bail bond
recei pt, and placed on the bail bond recei pt the further |anguage:
"Pay to the order of Petricia [sic] Ann Peters"; informed M.

Peters that she could keep the bond nonies of her deceased uncl e;
falsely represented to Ms. Peters that her husband had agreed that
respondent be entitled to received the $5,000 credit union check
that was anong M. Mirk's personal effects; endorsed the nane of
hi s deceased client to the $5,000 check and placed on the draft the
further language: "Pay to the Order of Janes H. Ebel"; and took
possessi on of the instrunment.

Count Two all eges that on May 28, 1992, respondent deposited
t he $5, 000 check i nto his personal bank account. Count Two further
all eges that he commingled the $5,000 with his personal funds by
depositing the nonies into his personal account; failed to maintain
the funds in trust in that from May 28, 1992 until Novenber 19,
1992, he issued checks agai nst hi s per sonal account,
m sappropriating $4, 765. 68; and failed and neglected to return the
$5,000 to the estate of WIlliam Mrk or its heirs or assigns.

Count Three alleges that, in his answer to the Request for
| nvesti gation, respondent stated the follow ng: He represented
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that he "thought the $5,000.00 check was endorsed" before he
received it, thereby denying that he had endorsed it hinself;
represented that Ms. Peters' husband told himto ask Ms. Peters for
paynent of his fee; and represented that thereafter, M. Peters
asked his wife if she had paid respondent and that she replied,
"Yes, I'm all set.” Count Three further alleges that these
statenents were false, and were known by respondent to have been
false at the time they were nmade for the reasons that respondent
endorsed the check, and the Peters had not given himauthority to
retain the proceeds.

In an order and report issued July 6, 1994, Tri-County Hearing
Panel #78 found that the m sconduct alleged in Count One, in its
entirety, had been established by a preponderance of the evidence.
As to Count Two, the panel disnm ssed the charge of conmm ngling,
finding only m sappropriation and failure to return the $5,000 to
the estate. The panel dismssed the charges of wllfu
m srepresentation in Count Three. Follow ng a separate hearing to
determ ne the appropriate discipline, the panel ordered a repri mand
and restitution to the estate of WIlliam Murk in the anount of
$5000. 00.

On review, the factual findings of a hearing panel are to be
reviewed by the Attorney Discipline Board for proper evidentiary
support in the whole record. Gievance Adnm nistrator v August, 438
M ch 296; 475 NW2d 256 (1991). Based upon its review of the whole
record, the Board concludes that there is proper evidentiary
support for the hearing panel's findings. The Board therefore
affirns the panel's findings of msconduct as well as its di sm ssal
of the charges of commngling contained in Count Two and the
charges of willful msrepresentation contained in Count Three.

Wiile the Board reviews a panel's findings for proper

evidentiary support, it possesses at the sane tine a greater
measure of discretion with regard to the appropriate |evel of
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di sci pline. August, supra at 304; In Re Daggs, 411 Mch 304, 318-
319; 307 NV2d 66 (1981).
W concl ude that respondent's m sconduct warrants a suspensi on

of sufficient length to trigger the reinstatenent proceedings
described in MCR 9. 123(B) and MCR 9. 124. Discipline inthis caseis
therefore increased to a suspension of 180 days.

It is axiomatic that "the seriousness of the m sconduct is a
factor to be considered in deciding on a sanction." In re
Robertson, 618 A2d 729, 725 (DC App 1993). (Six nonth suspension
for an attorney who snuggled a reporter into a prison). This is
true whet her the m sconduct in a particular case falls wi thin broad
easily described categories such as neglect of client mtters and
m srepresentation to a tribunal or, as in this case, presents a
fact situation for which there are few preci se precedents. I|ndeed,
our Supreme Court has stated that:

In review ng the discipline inposed in a given
case, we are mndful of the sanctions neted
out in simlar cases, but recognize that
anal ogi es are not of great val ue.

As a hypothetical proposition, we
find dubious the notion that
judicial or attorney m sconduct
cases are conparable beyond a
limted and superficial extent.
Cases of this type generally nust
stand on their own facts.

Matter of Gines, 414 Mch 483; 326 NW2d 380 (1982) citing State

Bar Gi evance Administrator v DelRio, 407 Mch 336, 350; 285 NWod

277 (1979).

In its report, the hearing panel concl uded:

After M Mrk's death, respondent acconpani ed
M and Ms Peters to the police station and M
Mork's house. At  the house, respondent
rem nded Ms Peters that he had not yet been
paid. M Peters found and gave respondent a
$5000. 00 check drawn on M Mork's bank account
whi ch appearaed to be the check intended for
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respondent. While at the house, respondent
signed M Mork's name to the bail bond receipt
to assist Ms Peters in obtaining a refund of
t he $500. 00 she had posted for M Mrk's bond.
Ms Peters subsequently obtained a refund of
t he $500. 00 wi t hout showi ng the receipt.

At sone point, respondent |earned that the
$5000. 00 check was payable to M Mrk, not to
hi msel f, Respondent decided to wite "pay to
the Order of Janes H Ebel"™ on the back of the
check, then he signed M Mrk's nane, and then
he signed his own nane on the check.
Respondent then deposited this check in his
general account.

Heari ng Panel Report, 7/6/94, p 2.

These findings that the respondent signed the nane of his
deceased client to the bail bond receipt and as an endorsenent on
a $5000 check made payable to the client are not disputed by the
respondent. He argued to the hearing panel and the Board that he
signed his client's name to the bail bond recei pt because the
recei pt was mstakenly issued in Mrk's nane. Respondent's claim
that he endorsed nane to the check because he knew it had been
obtained for the express purpose of paying the respondent’'s | egal
fee does not mnimze the seriousness of the respondent's
m sconduct .

There is nothing particularly unusual about the situation in
which a client dies |eaving an unpaid debt to a | awer for |egal
fees. Leaving asi de any i ssues of whether or not the respondent had
aright to charge a "non-refundabl e fee" in this case or whet her or
not he was entitled to a $5000 fee for the services he actually
performed for Mork, and assum ng that Mork had been indebted to the
respondent for a |legal fee of $5000 at the tinme of his death, the
respondent enjoyed a status no greater than any other creditor of
Mork's estate when he acconpanied Ms. Peters to Mork's house.

Let us assune further that, at the time of his death, Mrk had
al so pronmi sed to pay $5000 to a physican for services rendered and
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$5000 to a retailer for furniture already delivered. Wuld the
respondent, or any other attorney, have allowed the physician or
the retailer into Mork's house to search for unendorsed checks and
then allow the decedent's nane to be endorsed on those checks? W
t hi nk not.

This case is clearly distinguishable from Matter of Helm
36292-A (Brd. Opn. 7/7/80) cited by the respondent and relied upon
by the panel. In Helm the respondent had negotiated a settl enent
of aclient's claimfor damage to the client's autonobile. Further
negoti ati ons were concl uded with a bank which clained a lien on the
vehicle and Helmultimately received a check fromthe bank payabl e
to hinself and his client. Unable to locate his client, the
respondent adm tted that he caused his client's nane to be endorsed
on the settlenment check and that he then deposited the check into
his clients' trust account where the funds remained until the
client reappeared. In reducing a fifteen-day suspension to a
repri mand, the Board noted the delay in the conplainant's protest,
the lack of harmto the conplainant and the lack of any intent to
defraud or unlawfully profit froman act which the Board descri bed
as "technical m sconduct."”

In Helm the funds belonging to the client were held for the
client's benefit in an appropriate trust account pending
communi cation from the client. By contrast, the respondent's
actions in this case were designed to benefit only one person--the
respondent hinself. It is undisputed that the respondent knew when
he went to Mork's house that his client was dead. It required no
sophisticated legal training for the respondent to know that the
sole right and title to Mdrk's personal property had passed to
Mork's estate. Notw t hstandi ng t he respondent's assunption that the
bai | bond recei pt had been m stakenly made out to Mork and that the
$5000 check payable to Mork fromhis credit union was intended for
paynent of respondent's l|legal fees, there were no notations on
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either instrunment which would support a claim that they were
payabl e to any person other than WIIiam Mork.

Wile we do not believe, on the one hand, that the
respondent’'s conduct in this case nmay be characterized as a nere
"technical violation,” neither did it rise to the level of
deli berate forgery or enbezzlenent of client funds which would
require the inposition of discipline in the range of a suspension
of three years to revocation. Wile the respondent exhibited an
astoni shing |l ack of professional judgnment in signing the nanme of
his deceased client to the bail bond receipt and the check, there
is no evidence in the record suggesting that this was ot her than an
isolated incident in alegal career of nore than twenty-five years.

Finally, we have considered the Gievance Administrator's
request to reverse the hearing panel's order that the respondent
rei nburse the sum of $5000 to the Estate of WIliam Mrk, and, if
there is no estate, to open a decedent's estate at his own cost. In
its report, the panel noted:

Respondent shall then be entitled to nmake a
cl ai magai nst the estate for the funds as may
Ms Peters, who also clains that the funds were
hers under the joint account. From the
information provided to the panel, the pane
was unable to determ ne who has the right to
this property and in what anmounts and thus
feels that the only workable result would be
require paynent to an estate so that al
potential creditors and clai mants may have an
opportunity to claimthe funds.

Heari ng Panel Report, 7/6/94, p 5, footnote 4.

The Gievance Adm nistrator seeks an order from the Board
requiring the respondent to waive any claimto a fee of $5000 and
ordering the respondent to stipulate that the noney should be
turned over to Mdrk's niece, Patricia Peters. The hearing pane
acted appropriately in declining to adjudicate clains which are
properly within the jurisidiction of a probate court.
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Board Menbers, John F Burns, C Beth DunConbe, Marie Farrell-
Donal dson, El aine Fi el dman, Barbara B Gattorn, Linda S Hotchkiss
and Mles A Hurwitz.

Board Menmber Al bert L Holtz dissents and would affirmthe hearing
panel 's order of reprimand.

Board Menmber George E Bushnell, Jr did not participate.





