Gi evance Adm nistrator,
State of M chi gan
Attorney Gievance Conmm ssion,
Petitioner,

v
D Richard MIler, P 33456,
Respondent .

Case No. 93-77-GA
Deci ded: August 24, 1995

VEMORANDUM OPI NI ON

On January 12, 1994, a hearing panel entered an order revoki ng
respondent’'s license to practice lawin Mchigan. The respondent
filed a Petition for Review in accordance with MCR 9.118 and
requested that the petition be consolidated with three other
matters then pending before the Board; Matter of D. Richard MIler
ADB 123-89; Matter of D. Richard MIler 92-258-GA; Mitter of D.
Richard M1l er 93-15-GA. The respondent’'s Mtion for Consolidation
was granted. Briefs and oral argunments were presented to the Board
in the consolidated matters.

On April 20, 1995, the Attorney Discipline Board entered an
order revoking respondent's license to practice law for the
m sconduct established in consolidated cases ADB 123-89; 92-258-GA
and 93- 15- GA. In its opinion, the Board ruled that the hearing
panel's entry of a default in this case, 93-77-GA, was erroneous
and that the hearing panel's order of revocation, in this case
only, should be vacated. On April 20, 1995, sinultaneous with the
entry of an order of revocation in cases 123-89; 92-258-GA and 93-
15-GA, the Board entered its order discontinuing this case w thout
prej udi ce.

The Attorney Discipline Board has considered the Gievance
Adm nistrator's objections to the Order of Di scontinuance entered
April 20, 1995. The Gri evance Adm ni strator requests that the O der
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of Discontinuance be vacated and that this matter be remanded to
Tri-County Hearing Panel #33, for further proceedings.

In a nmenorandum opi ni on dated Cctober 31, 1994 in Gievance
Administrator v Attorney Discipline Board, 447 Mch 411 (1994), the
M chigan Suprene Court held that the Attorney Discipline Board
retains jurisdiction to consider m sconduct committed during the
period of licensure by attorneys who |icenses are |ater revoked.
The court enphasized, however, that the Board has discretion to
enter a discontinuance without prejudice if appropriate in the
particul ar circunstances of that case.

The formal conplaint in this case states that the respondent
was appointed to represent defendants in twenty four appellate
matters (23 crimnal appeals and 1 appeal from a probate court
decision). The conplaint charges the respondent failed to
comuni cat e adequately with his clients; took no action what soever
in 10 of the 24 cases; failed to take tinely action in the other 14
cases; failed to respond to no progress warning letters issued by
the Court of Appeals; filed defective briefs; was renoved as
counsel in 2 cases; and had failed to pay costs assessed by the
Court of Appeals in 14 cases.

Restitution to the respondent's clients is not an issue in
this case. An order discontinuing this case without prejudice to
further prosecution will not inpede any nonetary clains or rights
of the individual clients.

The nature of the allegations in this conplaint provide little
Iikelihood of Ilegal or evidentiary obstacles to proving the
m sconduct if prosecution of this conplaint is reinstituted.
Respondent's al |l eged acts or om ssions occurred in the years 1988
to 1991. To prove the charges that the respondent failed to file
pl eadings in the Court of Appeals, or filed pleadings which were
defective or untinmely, the Gievance Adm nistrator produce the
files and records mai ntai ned by the clerk of the M chigan Court of
Appeal s. Those records are not likely to be unavailable in the
event these charges are reinstituted.

The Gri evance Admi ni strator argues that di sconti nuance of this
conplaint wthout prejudice to future prosecution wll inpede




Menor andum Opinion re: D Richard MIller, 93-77-GA 3

fairness to the respondent. The Administrator clainms that any
effort on respondent's part to obtain reinstatenent would be
cl ouded by the likelihood that these charges of m sconduct will be
reinstituted. However, the respondent has not filed objections to
entry of the Order of Discontinuance.

W have considered the argunent that in the event the
respondent petitions for reinstatenent, the hearing panel appoi nted
to determ ne the respondent’'s fitness for reinstatenment would not
be presented with all of respondent's pre-disbarnent m sconduct.
In our decision to increase discipline to revocation in the three
ot her cases consolidated for review, we summarized the m sconduct
established in those cases: the respondent's denmeaning attitude
toward femal e enpl oyees; the continuation of that conduct during
the course of the hearing panel proceedings; the respondents
attenpts to trivialize his conduct; his inappropriate touching of
a female court enployee, neglect of his obligation to provide
diligent representation for clients in probate, donestic relations
and crimnal cases; his failure to conmuni cate with those clients;
his chargi ng of excessive fees and his failure to co-operate with
the Gievance Adm nistrator's investigation

The m sconduct charged in this conplaint, if established,
would not significantly enlarge the scope of the respondent's
m sconduct, nor would it raise areas of concern which would not
ot herwi se be considered by a reinstatenent panel.

Finally, we have considered the claim that the failure to
continue this discipline proceedings against this disbarred

respondent will "inevitably damage the integrity of the |egal
prof ession and contribute to a further | oss of respect in the m nds
of the public". Respondent has been investigated, prosecuted and

di sbarred i n di sci pline proceedi ngs funded by the | egal profession.
Al t hough respondent nay be able to apply for reinstatenent after
five years, the reinstatenent of a disbarred attorney is by no
means automatic. The ultimate authority to reinstate lies with the
M chi gan Suprenme Court.

| f reinstatenent should be granted to this respondent, the
charges herein nmay be reinstituted. D scontinuance of this case
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will not result in manifest injustice. On the contrary,
di sconti nuance wi t hout prejudice to prosecution of these charges in
the future, will allowthe discipline systems finite resources to
be utilized in nore productive ways.

Having reviewed all of the circunstances of this case, and
havi ng applied the rationale of Gievance Adm nistrator v Attorney
Discipline Board, 447 Mch 411, 1994, we conclude that
di sconti nuance is the appropriate resol ution.

Board Menbers John F Burns, George E Bushnell, Jr, C Beth DunConbe,
El ai ne Fi el dman, Albert L Holtz, Mles A Hurwitz and Paul D Newman
concur .

Board Menbers Marie Farrel |l - Donal dson and Barbara B Gattorn di d not
parti ci pate.





