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BOARD OGPl NI ON

On Decenber 6, 1993, Tri-County Hearing Panel #27 of the
Attorney Discipline Board filed an Oder of Reprimand Wth
Conditions inthis matter. In accordance with MCR 9.115(J)(1), the
panel's order was acconpanied by its report setting forth its
unani nous concl usion that respondent had engaged in professional
m sconduct in violation of MCR 104(1-4) and the M chigan Rul es of
Prof essi onal Conduct 4.2 and 8.4(a,c). The panel further reported
that, based upon the evidence submtted at a separate hearing on
di scipline pursuant to MCR 9.115(J)(2), the respondent should be
repri manded with conditions in the nature of oversight of certain
aspects of the respondent's professional and personal conduct for
a period of two years.

The Gievance Admnistrator filed a petition for review
seeki ng reversal of the panel's order of reprimand with conditi ons.
The Gievance Adm nistrator requests an order suspending the
respondent's license to practice |aw The respondent filed a
cross-petition for review seeking reversal of the panel's findings
of m sconduct.

The hearing panel's report includes a summary of the
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all egations in the formal conplaint that, in his representation of

Northwest Airlines in a wongful discharge action entitled Tony
Cottman et al v Northwest Airlines, U S District Court, Eastern

District of Mchigan, Southern Division, 89 CV 72545-DT and 89 CV
7290- DT, and while the matter was pendi ng, respondent engaged i n an

intimate personal relationship with Debra Brown, a plaintiff in

that litigation. The conplaint further charged that the respondent

engaged in comunications with Ms Brown concerning the litigation

wi thout the perm ssion of her counsel, that he nade ex-parte

settlenent offers to Ms Brown and that he advised her not to
i nfluence the other plaintiffs in the litigation. In its report on
m sconduct , the hearing panel found in the Gievance
Adm nistrator's favor as to these allegations.

On review, the factual findings of a hearing panel are to be
reviewed by the Attorney Discipline Board for proper evidentiary
support in the whole record. Gievance Adm nistrator v August, 438
M ch 296; 475 NW2d 256 (1991). Based upon its review of the whole
record, the Board concludes that there is proper evidentiary
support for the hearing panel's conclusion that the respondent
violated MCR 9.104(1-4) and the Mchigan Rules of Professional
Conduct 4.2 and 8.4(a,c).

Wiile the Board reviews the panel's findings for proper
evidentiary support, it possesses at the sane tine a greater
measure of discretionwith regardto the ultimte decision, inthis
case, the appropriate | evel of discipline. August, supra at 304; In
Re Daggs, 411 Mch 304, 318-319; 307 NW2d 66 (1981). The Gievance
Adm nistrator's request for increased discipline is founded, in
| arge part, upon the argunent that the respondent engaged in "a
pattern of intentional and deliberate acts of msconduct”
(Gievance Adm nistrator's Brief in Support of Petition for Review,
p 28). Such a characterization does not appear in the hearing
panel's reports nor does the panel's report contain specific
findings with regard to i ssues upon which it received conflicting
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or contradictory testinony. In review ng the discipline inposed by
t he panel, the Board nust therefore consider the panel's statenents
in the record that the respondent's actions were not wllful or
deliberate and that the respondent did not act with intent to
underm ne the |l egal system (Hrg 9/23/93, Tr p 217).

There is anple evidentiary support for the panel's expressed
and inplied findings that the respondent's actions violated the
rules charged in the conplaint but were not the result of a
cal cul ated schene to influence that Ilitigation. Such factors
i ncl ude respondent's corroborated testinony that he asked anot her
attorney in his firmto handl e those aspects of the case involving
Ms Brown when he recogni zed her as sonmeone he had net socially sone
time before; testinony regarding the nunber of occasions on which
his social relationship with Ms Brown was conducted in public and
in the presence of Ms Brown's attorney and the sharply conflicting
testinmony regardi ng the preci se nature of that relationship and t he
substance of respondent’'s conversations with Ms Brown. Wile nore
detailed findings on these issues mght have been hel pful, the
ci rcunstances of the case and the nature of the charges in the
conplaint did not require resolution of each and every factual
di spute in order to conclude that the m sconduct outlined in the
conpl aint had been establi shed.

In this case, the absence of a dishonest or selfish notive
could be considered as a mtigating factor, [ ABA Standards for
| nposi ng Lawyer Sanctions, 9.32(b)]. as could the absence of a
prior disciplinary record [ ABA Standard 9.32(a)] and the testinony
of friends and colleagues as to respondent's character and
reputation [ ABA Standard 9.32(g)].

Finally, we have considered the weight which the panel
assigned to the evidence of respondent's inpaired ability at the
time of his m sconduct. In its report on discipline, the pane
st at ed:
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"Of particular inport pursuant to M chigan
Court Rule 9.121 was testinony of Douglas
MacDonal d, MD. Dr  MacDonal d opined that
during the period which was the subject of the
conplaint at issue, M Ashford' s ability to
practice law conpetently was materially
i mpai red by the al cohol addiction. Furt her,
it was evident that this inpairnment was the
cause of or substantially contributed to the
conduct at issue. Further, it is evident that
the cause of the inpairment is and has been

susceptible to treatnent. Testinony clearly
indicated that M Ashford has in good faith
undergone treatnent and wll continue to

undergo treatment in the future.”

Based upon our review of the record, we conclude that the hearing
panel ' s deci si on has evidentiary support and i s consistent with the
goal s of these discipline proceedings. Therefore we affirm the
panel's decision to reprimand the respondent with conditions
i nposed in accordance with MCR 9.106(3) that for a period of two
years, the managing partner of the respondent's law firm shall
provi de quarterly reports to the Attorney Discipline Board and the
Grievance Adm nistrator which shall include a description of
respondent's duties at the firm a report on his conpetency and
verification of his abstinence fromal cohol or chem cal substances.

Board Menbers John F Burns, Ceorge E Bushnell, Jr, Mrie Farrell
Donal dson and Barbara B Gattorn concur in this opinion.

Board Menbers C Bet h DunConbe*, Albert L Holtz, Linda S Hotchkiss,
MD.* and Mles A Hurwitz* did not participate.

*Voluntarily Recused.
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OPI Nl ON CONCURRI NG I N PART AND DI SSENTI NG | N PART

El ai ne Fi el dnan

The Gievance Adm ni strator charged that Respondent's all eged
conduct violated MCR 9.104(1)-(4) and MRPC 4.2 and 8. 4(a)and(c).
Wt hout making specific findings of fact, the hearing panel found
in favor of the Gievance Adm nistrator with respect to the all eged
rul e violations.

The Formal Conpl aint all eges:

i) Wi |l e a case was pendi ng, Respondent
engaged in an intimte personal
relationship with an adverse party;

ii) Between March, 1990 and Novenber,
1991, Respondent engaged in ex parte
conmuni cations wth the adverse
party concerning the litigation;

iii) Between March, 1990 and Novenber,
1991, Respondent nmade ex parte
settlenent offers to the adverse
party; and,

iv) Between March, 1990 and Novenber,
1991, Respondent advi sed t he adverse
party "not to influence the other
plaintiffs" in the litigation.

Conpl ai nt, Paragraph 3(D).

The conplaint does not describe the "intimte personal
relationship.” At the hearing, the Gievance Adm nistrator
mai nt ai ned that Respondent and the adverse party had danced at a
bar and had several sexual encounters. Wile having a relationship
with an adverse party is poor judgnment and may |lead to violations
of the discipline rules, in and of itself, such a relationshipis
not a per se violation of the rules.’

! During oral argument, counsel for the Gievance
Adm ni strator argued that sexual relationships inevitably lead to
"pillow tal k" and woul d give the | awer an unfair advantage
because he woul d know nore about the opposing party and thus such
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It is a very close question as to whether there is sufficient
evi dence that Respondent violated MCR 9.104(1) and MRPC 8.4(c).
Because | agree that the discipline inposed was appropriate
regardl ess of whether MRPC 8.4(c) was arguably violated, | would
not reach that issue in this case.

rel ati onships are per se m sconduct. Respondent denied that he
had a sexual relationship with the adverse party. The panel did
not find that Respondent had a sexual relationship with adverse
party. There was no evidence that the all eged sexual contacts
were not consensual, led to "pillow tal k" or that Respondent
gained information as a result. In any event, there is no
requi renent that a |lawer nust be a stranger to an opposing
party. There are nmany situations where a | awyer coul d have

i nformati on about an adverse party. For exanple, the |awer
coul d have been a forner spouse, lover or friend of the adverse
party or could know friends or famly of the adverse party.
Knowi ng an opposing party is not a basis for disqualification.





