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This is a reinstatement matter in which the Gievance
Adm ni strator seeks reversal of a hearing panel's order granting
rei nst at enent. Upon a review of the whole record, the Attorney
Di scipline Board has concluded that there was proper evidentiary
support for the hearing panel's findings and that the hearing panel
properly exercised its subjective judgnent with regard to the
petitioner's eligibility for reinstatenment under the applicable
criteria. The hearing panel's decision is therefore affirned.

The petitioner, C Hugh Fletcher was convicted on January 8,
1990 in the United States District Court for the District of
Connecticut of the felony of conspiracy to defraud the United
States Governnent and i npeding and inpairing the Internal Revenue
Service in violation of 18 USC 371. In accordance with MR
9.120(A), the petitioner's license to practice lawin M chigan was
automati cal ly suspended on that date.

The Gievance Admi nistrator and the petitioner subsequently
filed a stipulation for consent order of discipline which contained
their agreenent that an order should be entered by a hearing panel
suspendi ng the petitioner's license to practice |awfor a period of
three years and one day effective January 8, 1990 and until further
order of the Suprene Court, the Attorney Discipline Board or a
heari ng panel. In accordance with MR 9.115(F)(5), that
stipulation was referred to a hearing panel for consideration.
Foll owi ng a public hearing and a request for further information,
t he hearing panel entered an order on June 10, 1991 which adopted



t he provisions of the stipulation.



Board Qpinion re: C Hugh Fletcher; 93-44-RP 3

On March 25, 1993, the petitioner filed a petition for

rei nstatenent. On Decenber 27, 1993, Tri-County Hearing Panel #32
filed its report that the petitioner had established his
eligibility for reinstatenent by clear and convincing evidence in
accordance with the requirenents of MCR 9.123(B)(1-9). The panel

ordered that the petitioner's |icense to practice | aw be rei nstated
subject to the followng conditions: 1) Paynent of the costs
incurred by the Gievance Conmi ssion and Discipline Board in the
rei nstatenent proceedings; 2) Proof of ©petitioner's active
menbership in the State Bar of Mchigan; 3) Proof of petitioner's
recertification by the Board of Law Exami ners in accordance with
MCR 9.123(C); and, 4) Proof of petitioner's discharge from
probati on.

The Grievance Administrator has filed a petition for review
seeki ng reversal of the hearing panel's order on the grounds that
petitioner failed to establish conpliance with MCR9.123(B)(6,7) by
clear and convincing evidence and on the further ground that
sufficient tinme has not passed to provide assurance of the
petitioner's reformation.

On appeal, the findings of a hearing panel are to be revi ewed
by the Discipline Board for proper evidentiary support in the whole
record. Gievance Adnm nistrator v Irving August, 438 Mch 296; 475
NV2d 256 (1991). The record before the panel my be reviewed
obj ectively to determ ne whether or not there is proper evidentiary
support for a panel's finding that the respondent did or did not
engage in specific acts. A simlar objective standard nay be
applied to sone of the criteria which nust be established by a
petitioner seeking reinstatenent--for exanpl e whether or not he or
she has served the full termof suspension [ MCR 9.123(B)(2)] or has
attenpted to practice law contrary to the suspension |[MR
9.123(B)(3)] .
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However, the Suprene Court has recognized that other
requirenents for reinstatenent are of an inherently subjective
nature, specifically the requirenents of MCR9.123(B) (6, 7), August,
supra at page 311.

The Gievance Adm nistrator asks that the Board reverse the
hearing panel's finding that the petitioner nmet his burden under
MCR 9.123(B)(6) that he now has a proper understanding of and
attitude toward the standards that are inposed on nenbers of the

bar and that he w Il conduct hinself in conformty with those
st andar ds. In support of this request, it is argued that the
petitioner still does not understand the wongfulness and

seriousness of the crine for which he was convicted, as evi denced
by this exchange at the reinstatenment hearing:

"AGC Counsel: Regarding that charge, do you
under st and t he wr ongf ul ness and t he
seriousness of the charge that you' ve been
convi cted of ?

Petitioner: Absolutely not. (Tr. p. 41-42,
cited in Admnistrator's Brief, p. 5).

However, this excerpt omts the balance of petitioner's
answer. The full exchange reads:

"Q Regarding that charge, do you understand
t he wrongful ness and the seriousness of the
charge that you' ve been convicted of ?

A Absol utely not. Do you want further
el aborati on?

Q | don't need further el aboration
Panel Chairman: That's fine.
M  Fletcher: | appeal and | <continue to

appeal .

In the further testinony cited by the Adm nistrator (Tr. p.
45; Tr. p. 73-74), the petitioner further explained his position.
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"Q | wanted to make sure that ny previous
guestion was not m sunderstood regarding the
wr ongf ul ness and seriousness of the crinme for
whi ch you have been convicted of.

| didn't ask you whether you were guilty. |
asked you whether you understood the
wr ongf ul ness and the seriousness of the crine
for which you were convi ct ed.

Does your answer change in light of ny
statenent or is your answer the sane?

A | don't understand the distinction. [|'m
saying |'m innocent. I did nothing wong
And that's the testinony | have nmade
consi stently.

Now, | don't understand the seriousness of ny
crime because | never commtted a crime. |'m

totally innocent of the crime commtted,
all egedly conmtt ed. That's ny position.”
(Tr. 45)

* * *

"Panel Chairperson: M Fletcher, | don't think
that was M Canpbell's point. W understand
your position that you are not guilty of the
offense for which you were convicted. M

Campbel |, I think, was trying elicit fromyou
whet her you agree -- whether you understand
t he seriousness of t he actions, t he

seriousness of the circunstances for which you
wer e suspended.

You would agree, would you not, that an
attorney -- That is abstracting fromyour own
ci rcunst ances now. You woul d agree, would you
not, that an attorney who is convicted of a
felony in federal court -- presumabl y
rightfully convicted of a felony in federal
court - has commtted a serious offense as an
attorney?

A | would agree that if | had --

Panel Chairperson: (Interposing) Not you. |If
an attorney 1is convicted in federal court of
fraud agai nst the United States Governnent and
he is rightfully convicted, that is a serious
matter with respect to the attorney's ability
to practice | aw
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A Yes, | would agree with that. (Tr. p. 74)

It would have been inproper for the hearing panel to deny
reinstatenent on the grounds that the petitioner had not shown
remorse for his prior m sconduct based on his continued assertion
of his innocence or his refusal to admt any wongdoing. Petition
of Albert, 403 Mch 346; 269 NWd 173 (1978).

"While an attitude of renorse and willingness
to accept responsibility for the prior
m sconduct nmay tend to show that a suspended
or disbarred |lawer understands and wll
conformto the profession's standards and can
safely be reconmended, the absence of such an
attitude is not evidence of the converse.

This Court repeal ed the renorse requi renent so
that a disciplined |awer who persists in
mai ntai ni ng his i nnocence may nevert hel ess be
rei nst at ed. Full inplenentation of that
policy precludes the Gievance Board from
relying on continuing assertions of evidence
or refusal to admt wongdoing as evidence
that a |awyer seeing reinstatenent does not
have a proper understandi ng of the standards,
will not conduct hinself in conformty wth
t hemor cannot safely be reconmmended”. (Al bert
269 Nwad 173, 175. Opn. of Justice Levin,
Kavanagh, J., concurring)
Wil e petitioner Fletcher was not required to admt guilt, the
Adm ni strator and the hearing panel properly questioned himas to
hi s understandi ng of the seriousness of the crine for which he was
convi cted. The hearing panel, which had the first-hand opportunity
to assess the petitioner's denmeanor, weighed the petitioner's
answer to that question. There was proper evidentiary support in

the record for that aspect of the panel's deci sion.

The Gievance Adm nistrator further argues on appeal that the
petitioner submtted three letters of recomrendati on fromattorneys
in support of his reinstatenment and that these letters have little
or no wei ght inasnmuch as the individuals who wote the letters had
had limted contact with the petitioner.
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It should be noted that the Gievance Admnistrator's
investigative report submtted to the panel under MCR 9. 124(B)
contains not only the three letters of reconmendation from
attorneys Herbison, Keating and Vincent but also includes three
letters of recommendation from non-attorneys. According to their
| etters, those individuals have known the petitioner since 1985,
1989 and the early 1950's, respectfully.

The hearing panel's report is silent to the weight, if any,
givento the letters of recommendati on. Assum ng arguendo t hat none
of the six letters of recomendation subnmitted on petitioner's
behal f had any significant value, it does not necessarily follow
that the hearing panel could not find that the petitioner had net
hi s burden of proof based solely upon his sworn testinony to the
panel. The subm ssion of |etters of recomendation by an attorney
seeking reinstatenent is not a requirenent in MCR 9.123 or MR
9.124 nor has the Suprenme Court or the Board ruled that such
letters are essential to the quantumof proof which nust be offered
by a petitioner.

In this case, the letters of recommendation submtted on
petitioner's behal f conprise seven pages out of a 234 page witten
investigative report submtted to the hearing panel by the
Gri evance Adm nistrator. This report was consi dered by the hearing
panel together with the petitioner's sworn testinony at the
rei nstatenent hearing. Considered as whole, the record contains
evidentiary support for the hearing panel's conclusion that the
petitioner had established his eligibility for reinstatenent under
the criteria of MCR 9.123(B)

Finally, the Board has consi dered t he argunent that sufficient
time has not passed to be assured of the petitioner's refornmation.

W agree that the nere passage of tinme is not an adequate
basis in and of itself to insure that the public will be protected
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by petitioner's readm ssion. If a petitioner was "entitled" to
rei nstatenent sinply by neeting the requirenent of MCR 9.123(B)(2)
that the termof suspension has el apsed, the bal ance of that rule,
including the requirenents of 9.123(B)(5-7) would be rendered
meani ngl ess.

We are al so mi ndful of the Supreme Court's order of Septenber
15, 1994 anending MCR 9.123(B)(7) with the addition of | anguage to
the effect that the question of whether or not a petitioner can
safely be reconmended to the public as an attorney and officer of
t he court nust take into account the nature of the m sconduct which
l ed to the revocation or suspension.® Wiile this anendnment was not

! The Court's anendment to MCR 9.123(B)(7) was given
i medi ate effect in an order dated Septenber 15, 1994. The
anmendnent had not been published for comment before its adoption
and the panel could not reasonably have foreseen the anendnent
when it conducted a public hearing in August 1993 or when it
issued its order granting reinstatenent on Decenber 27, 1993.
M chigan Courts generally have not applied anended court rule
provisions to matters disposed of in trial court proceedings
prior to the effective date of the rule anmendnents. See Reid v A
H Robins Co, 92 Mch App 140, 143; 285 NW2d 60 (1979). In Reid
the M chigan Court of Appeals stated:

[ Def endant] correctly argues that anendnments to court
rul es operate only prospectively. This neans only that
an anmendnment is not retroactively applied in a manner
which will affect action taken in a proceedi ng which
has been closed. More v Spangler, 401 Mch 360, 368;
258 NW2d 34 (1977) (anmendnent to GCR 1963, 701 all ow ng
oral argument in appeals in circuit court does not
apply to circuit appeals processed before the effective
date of the amendnent), People v Kerridge, 20 Mch App
184; 173 NW2d 789 (1969) (action of court in
determ ni ng defendant's conpetency to stand trial was
not to be nmeasured by standards of court rul e adopted
after the trial court acted).

Id. See al so Genesee Bank & Trust Co v Bourrie, 375 Mch 383,

388; 134 NWad 713 (1965) ("Since a final order has been signed in
this case before the effective date of GCR 1963, the later rules
do not govern any proceedings in this case."), and Sandusky Grain
Co v Borden's Condensed MIk Co, 214 Mch 306, 324; 183 NW 218
(1921) (anendnments to court rule held inapplicable where "issue
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in effect when the petitioner's case was consi dered by the hearing
panel , that anendnent does not, in any event, signity that the term
of suspension originally inposed for the established m sconduct is
wi t hout rel evance. In Matter of the Reinstatenent of Janmes M
Cohen, 91-159-RP (Brd. Opn. 6/11/92), the Board stated:

"By inposing a suspension for a period tineg,
the panel, Board or Court has already
determ ned that a greater term of suspension,
or disbarment, is not appropriate. To permt
the panel to revisit the msconduct to
determ ne whether a sufficient Iength of tine
has passed in a suspension case would permt
the panel or the Board to inpose greater
di scipline ex post facto. W believe that a
suspended attorney may not be denied
reinstatenent solely on the grounds that the
reinstatenent tribunal may believe that the
original msconduct warranted a |engthier
suspensi on. "

The three-year and one day suspension originally inposed in
this case was the result of a stipulation for consent discipline
submtted by the Gievance Adm nistrator with the approval of the
Attorney Gievance Conm ssion. It would be difficult for the
Grievance Administrator to now argue that the nature of the
m sconduct, considered alone, warrants a |onger period of
suspensi on.

was nmade up and the case tried prior to the [effective date of
anmendnent].")

Moreover, it should be pointed out that the Board s assignnent of
Fletcher's petition for reinstatenent to the next avail able
heari ng panel resulted in an assignnment to the sane hearing
panel i sts who had entered Fl etcher's consent order of suspension.
At the reinstatenent hearing, the panel nenbers referred on the
record to their previous consideration of the petitioner's
crimnal offense. It appears to be inplicit in the record here
that the panel nenbers were very nmuch aware of the nature of the
petitioner's m sconduct and that they determ ned that the
petitioner could nevertheless be safely returned to the practice
of |aw.
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Rat her, the Admnistrator has drawn the appropriate
di stinction between consideration of the passage of tinme for tine's
sake and consi deration of whether or not the passage of tinme since
the petitioner's suspension or disbarnent has been sufficient,
under all of the circunstances to establish a suitable "track
record” upon which the panel can make an inforned judgnent as to
the petitioner's present character.

In Matter of Reinstatenent of Evan H Callanan, Jr, 440 Mch
1207, (1992), the Suprene Court reversed an order granting
reinstatenent to an attorney whose |icense had been revoked

foll owi ng his conviction of the crinmes of making fal se decl arati ons
before a grand jury and obstruction of justice. |In Callanan, the
petitioner's license to practice | awwas revoked i n Sept enber 1983,
he filed a petition for reinstatenment in August 1990 and a public
heari ng was conducted by a panel in February 1991. During his
period of revocation, petitioner Callanan was incarcerated for
three years, fromDecenber 1985 to Novenber 1988. Hi s i ncarceration
was followed by three nonths in a half-way house and he then
reported nonthly to a parole officer, until Novenber 1990.

Inits order vacating the panel's order of reinstatenent, the Court
st at ed:

"The m sconduct which |led to revocation of the

petitioner's license to practice law was
substantial and, because the petitioner had
spent little or no tinme outside the

supervision of federal authorities since his
license was revoked, it was not possible for
t he hearing panel and the Attorney Discipline
Board to determ ne the present fitness of the
applicant for readm ssion.” MCR 9.123(B)(6,).
Cal | anan, supra.

According to the stipulation for consent discipline filed by
the parties in this case, the petitioner's suspension for three
years and one day comrenced January 8, 1990. H's petition for
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reinstatenent was filed in March 1993 and a public hearing was held
before a panel in August 1993. The record discloses that the
petitioner was incarcerated in a federal prison from Novenber 10,
1991 to June 1, 1992 and he was then in a hal f-way house until md
July 1992. (Administrator's report p. 139). The petitioner
remai ned on probation until Septenber 10, 1993.

The Suprene Court's order in Callanan, which involved the
reinstatenent petition of a disbarred |awer, does not set forth
rigid guidelines which can be applied easily in the case of an
attorney whose |icense was suspended for a period of tinme in a
consent order approved by the Attorney Gievance Conm ssion

As the Suprenme Court noted in Gievance Administrator v
August, supra, there are a nunber of disciplinary neasures |ess
than |icense revocation but there are none nore severe.

"The nost severe sanction which nmay be i nposed
for a single violation of a serious nature is
the sanme sanction available for nultiple
i nstances of the sane m sconduct. The nost
severe sanction for m sconduct corrupting the
adm nistration of justice is the sane sanction
for severe msconduct unrelated to the
practice of |aw Wthout considering the
nature of the m sconduct, the panel or the
Board has no basis to determ ne whether an
attorney whose |icense was revoked has becone
fit to hold the public trust by practicing
law. " Gievance Adm nistrator v August, supra
at p. 312.

Wiile it is appropriate for a hearing panel or the Board to
consider the nature of the petitioner's m sconduct in the case of
an attorney who has received discipline less than the ultimte
sanction of revocation, the questions regarding the severity of the
petitioner's offense di scussed by the Court in August have al ready
been adjudicated in a suspension case. This is especially true
where, as in this case, the respondent, the Gi evance Adm ni strator
and the Attorney Gievance Conm ssion have stipulated that the
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severity of the attorney's m sconduct does not warrant a suspension
of nore than three years and one day. As petitioner points out,
the severity of his m sconduct, the terns of his sentence and the
i kelihood of his incarceration were known to the respondent and
the Gri evance Adm ni strator when they submtted the stipulation to
the Attorney Gievance Commssion and to a hearing panel for
approval .

Wien petitioner Fletcher appeared before the reinstatenent
heari ng panel in August 1993, his license had been suspended for
nore than forty-two and one-half nonths. During that period, he
was incarcerated for approxinmately six and one-half nonths.
Extracting the petitioner's period of incarceration fromthe period
of suspension, the panel still had an opportunity to eval uate the
petitioner's conduct, and the extent of his reformation, for a
period of three years during which the petitioner |ived and worked
in the conmunity.

The Suprenme Court has not rul ed that an attorney whose |license
has been suspended, rather than revoked, may be ineligible for
rei nstatenent while on parole or probation, evenif the petitioning
attorney is incarcerated during the entire period of his
suspensi on. Such a situation was presented to the Court in
Gievance Admi nistrator v Hatchett. 440 Mch 1210; 489 NWd 462
(1992). There, respondent was convicted of three federal tax
m sdeneanors for failing to pay federal incone tax and was
sentenced to three consecutive one-year terns of inprisonnent, to
be followed by five years probation. In its order nodifying a
judgment of the Attorney Discipline Board by increasing the
respondent's suspension from 119 to 120 days, the Court
specifically adopted the hearing panel's ruling that the respondent
shoul d not be eligible to file a petition for reinstatenent while
inmprisoned in a "federal correctional facility” but that that term
did not include a half-way house or equivalent facility.
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In accordance with those provisions inposed by the Court,
Hat chett petitioned for reinstatenment while residing in a hal f-way
house. H's petition for reinstatenent was granted by a hearing
panel on Novenber 24, 1993 notw thstanding the evidence that he
woul d be on probation for five years commenci ng Septenber 1994.
Matter of the Reinstatenent Petition of Elbert L Hatchett, 93-60-RP
(1993).

In short, the hearing panel was not precluded fromfinding as
it did that the petitioner had satisfactorily served the term of
suspension and had otherwi se established his eligibility for
rei nstatenent by clear and convincing evidence. W conclude that
proper evidentiary support for the panel's decisionis found in the
record and that the order of reinstatement should be affirned.

Board Menbers C Bet h DunConbe, El ai ne Fi el dnan, Barbara B Gattorn,
Linda S Hotchkiss, MD. and Albert L Holtz.

DI SSENTI NG OPI NI ON

Mles A Hurwitz

C Hugh Fletcher (herein "Fletcher") filed a petition seeking
reinstatenent of his privilege to practice lawin M chigan on March
23, 1993. Fl etcher resides in Tennessee. Fl etcher testified
bef ore a hearing panel in support of his petition that he had never
practiced |law since his adm ssion to the Mchigan bar in 1961.

Fl etcher now wi shes to practice law in Tennessee drafting
post-conviction crimnal appeals. He seeks to protect rights of
i ndi vi dual s agai nst oppressive conduct by offices of the U S
Attorney and the Internal Revenue Service.

On January 8, 1990, Fletcher was convicted of conspiracy to
defraud the United States Governnment; and, to i npede and i npair the
| nt ernal Revenue Service in violation of 18 USC 371. The Gievance
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Adm ni strator and Fl et cher subsequently entered into a stipulation
for consent order of discipline in which the parties agreed that
Fl etecher's license to practice lawin Mchigan shoul d be suspended
for three years and one day, conmencing the date of his conviction
and until reinstatenment under MCR 9.123(B) and MCR 9.124. That
agreenent was approved by the Attorney Gievance Conm ssion and a
heari ng panel of the Attorney Discipline Board.

Fl etcher was in prison or in a half-way house from Novenber
1991 through July, 1992. Fl etcher continued on parole until
Sept enber 10, 1993. Fromhis conviction on January 8, 1990 t hr ough
hi s di scharge fromparol e on Septenber 10, 1993, Fl etcher was under
t he supervision or restraint by federal authorities.

The public hearing on Fletcher's petition for reinstatenent
was held on August 24, 1993, two and one-half weeks before his
di scharge from parole. Anong other things, Fletcher was required
under MCR 9.123(B)(7) to:

"establish by clear and convincing evidence
that: . . . he . . . can safely be recomended
to the public, the courts and the |egal
prof ession as a person fit to be consulted by
ot hers and to represent themand ot herw se act
in matters of trust and confidence, and in
general to aid in the admnistration of
justice as a nenber of the bar and as an
of ficer of the court."

Under the rules promul gated by the Suprene Court, a M chigan
attorney can be suspended or disbarred for m sconduct which has
been established by a preponderance of the evidence. MCR
9.115(J)(3). By contrast, the individual seeking reinstatenent
fromthat suspension or disbarnent nust nmeet a higher standard of
proof and nust establish his or her eligibility for reinstatenent
by cl ear and convi nci ng evi dence. Gievance Adm nistrator v August,
485 M ch 296, 305 (1991). Furthernore, it is the petitioner alone
who nust neet this burden and reinstatenent should not be granted
si nply because no adverse evidence has been presented. The Board
has st at ed:

"Under the rules of governing reinstatenent




Board Qpinion re: C Hugh Fletcher; 93-44-RP 16

proceedi ngs, the burden of proof is placed on
the petitioner alone. Wile the Gievance
Adm nistrator is required by MCR 9.124(B) to
investigate the petitioner's eligibility for
reinstatenent and to report his or her
findings in witing to the hearing panel,
there is no express or inplied presunption
that a petitioner is entitled to reinstatenent
as long as the Admnistrator is unable to
uncover damagi ng evidence. In this case, our
finding that petitioner DelRio has failed to
meet his burden of establishing eligibility
for reinstatenent by clear and convincing
evi dence would be the sane if the record were
devoi d of evidence tending to cast doubt upon
hi s character and fitness si nce hi s
suspension.” Mtter of Janmes Del Ri o DP 94/ 86
Brd OCpn 8/11/87.

The report of the hearing panel in this case is largely
conclusory and fails to specifically identify evidence which
supports its finding that Fletcher satisfied the requirenents of
MCR 9. 123(B)(7) in a clear and convincing manner. Based upon any
subj ective or objective standard, Fletcher did not neet that burden
of proof.

Simlarly, it was Fletcher's burden under MCR 9. 123(B)(5) to
establish that his conduct since the order of discipline has been
exenpl ary and above reproach. As stated in DelRio, supra, it was
not the Gievance Admnistrator's burden to show that petitioner
engaged in questionable acts during that period.

More inportantly, while Fletcher has apparently led an
uneventful life in Tennessee since his release fromincarceration,
he was not discharged from parole until seventeen days after the
rei nstatenent hearing and the record below contains no evidence
beari ng upon Fletcher's conduct at a tinme when he was not under
sonme formof supervision or restraint by federal authorities. For
t hat reason al one, the hearing panel's order granting reinstatenent
shoul d be reversed.

In the matter of the Reinstatenent Petition of Evan H
Callanan, Jr, 440 Mch 1207 (1992), the Suprene Court considered
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the reinstatenent petition of an attorney who had been disbarred
following his felony conviction of the crimes of nmaking false
declarations before a grand jury and obstruction of justice.
Callanan's |icense was revoked effective Septenber 1, 1983, the
date of his conviction. He was incarcerated for three years, from
Decenber 2, 1985 to Novenber 30, 1988 and his parole was term nated
on Novenber 30, 1990. Like Fletcher, Callanan filed a petition for
reinstatenent while he was still subject to parole. Wen Call anan
appeared before a panel for the hearing on his reinstatenent
petition in February 1991, he had been of f parol e for approxi mately
two and one-hal f nonths.

The hearing panel order of reinstatenent in Callanan was
affirmed by the Attorney Discipline Board and was appeal ed to the
Suprene Court which perenptorily reversed the Board. The Court
st at ed:

"The m sconduct which | ed to the revocati on of
the petitioner's license to practice |aw was
substantial and, because the petitioner had
spent little or no tinme outside the
supervision of federal authorities since his
license was revoked, it was not possible for
t he hearing panel and the Attorney Discipline
Board to determ ne the present fitness of the
applicant for readm ssion, MCR9.123(B)(6,7)."
Matter of the Reinstatenent Petition of Evan H
Cal | anan, 440 M ch 1207; 487 NWed 750 (1992).

| see no significant difference between Callanan and this case.

Finally, the majority refers to the fact that Fletcher's
suspension resulted from an agreenent between the Gievance
Adm ni strator and Fletcher that he should receive a suspension of
three years and one day. The majority suggests that that agreenent
shoul d not be ignored and that the Adm nistrator cannot argue now
that the nature of the m sconduct, considered alone, warrants a
| onger period of suspension.

During the hearing panel pr oceedi ngs, the Gievance
Adm ni strator attenpted to argue the significance of the crimnal
conduct which led to Fletcher's conviction. The panel was not
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receptive to those argunents, indicating that the Gievance
Comm ssi on was bound by its stipulation for consent discipline.

On  Septenmber 15, 1994, the Suprene Court anended MCR
9.123(B)(7) by requiring that the Board and its heari ng panel s take
into account the nature of the msconduct which led to the
suspensi on i n determ ni ng whet her the petitioner has "neverthel ess”
satisfied the requirenents of that sub-rule.

On Novenber 2, 1994, the Suprene Court entered orders in two
matters involving attorneys who had been reinstated by a hearing
panel but who had not yet been recertified under MCR 9.124(C) and
were chall enging the conditions of recertification inposed by the
State Board of Law Exam ners. In Wayne L Yashinsky v State Board
of Law Exami ners, SC 99169, the Court vacated the hearing pane
order of reinstatenent entered May 5, 1993. In John Kelly v State
Board of Law Exam ners, SCt 99219, the Court vacated the hearing
panel reinstatenment order entered OCctober 5, 1993. Al t hough
nei ther reinstatenent order had been appealed to the Board or the
Court, the Court remanded both cases to the Board to conduct new
hearings and to nake findings on the petitioners' eligibility for
reinstatenent in light of the Court's amendnment to MCR 9. 123(B) (7)
(eff. Septenber 15, 1994), referred to above.

The mandate of the Supreme Court in its recent anmendnent to
MCR 9. 123(B)(7), as applied to reinstatenent petitions considered
in 1993 in Kelly and Yashi nsky, should not be ignored. Even if the
Board is otherw se satisfied with the conclusions of the hearing
panel, it should remand this case for rehearing in light of the
Court's anendment to MCR 9.123(B) (7).

However, for the reasons set forth in this opinion, | believe
that the hearing panel's order of reinstatenent should be reversed
and that the petition for reinstatenent should be deni ed.

Board Menbers Ceorge E Bushnell, Jr., and Marie Farrell-Donal dson
did not participate.
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Board Menmber John F Burns was recused and did not participate.
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