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This is a reinstatenent matter. The petitioner's |license to
practice lawin M chigan was revoked, effective Septenber 1, 1983,
following his felony conviction in a United States District Court
of the crinmes of nmaking fal se declarations before a grand jury and
obstruction of justice.

The petitioner filed a petition for reinstatenent on August
21, 1990. Public hearings were conducted in February 1991, an
interimorder of reinstatenment was issued February 22, 1991 and a
heari ng panel order of reinstatenment was entered May 8, 1991.
Matter of Evan H Callanan, Jr, 90-140-RP. That order of
rei nstatenent was appealed to the Attorney Discipline Board by the
Grievance Adm nistrator. The Board entered an order on April 14,
1992 affirm ng the hearing panel's order of reinstatenent. The
Adm nistrator then filed an application for | eave to appeal in the
M chi gan Supreme Court. On August 7, 1992, the Court issued its
order perenptorily reversing the Board and ordering that the
petitioner not be reinstated at that tine. The Court's order
st at ed:

"The m sconduct that led to the revocation of
the petitioner's license to practice |aw was
substantial and, because the petitioner had
spent little or no tinme outside the
supervision of federal authorities since his
license was revoked, it was not possible for
t he hearing panel and the Attorney Discipline
Board to determne the present fitness of
applicant for readm ssion.”™ MCR 9. 123(B) (6, 7).
In the Matter of the Reinstatenent Petition of
Evan H Callanan, Jr, 440 Mch 1207; 487 NWd

750 (1992).

On August 26, 1992, the petitioner noved the Supreme Court for
reconsi deration. The Suprene Court deni ed that request by an order
entered Novenber 24, 1992.

On Decenber 11, 1992, the petitioner filed a new petition for



rei nstatement which was assigned to Tri-County Hearing Panel #29
under file no. 92-324-RP. Follow ng evidentiary hearings on My
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10, 24 and June 14, 1993, the panel issued its report and order of
reinstatenent on October 7, 1992. The Gievance Adm nistrator
seeks reversal of the panel's order on the grounds that the tine
whi ch has elapsed since the petitioner's release from federa
supervi sion has not been sufficient to allow the hearing panel to
make an informed eval uation of the petitioner's rehabilitation.

Applying the guidelines provided by the Suprene Court,
i ncluding the Court's prior order in Callanan, supra and Gievance
Admi ni strator v Irving August, 438 M ch 296 (1991) we concl ude t hat
the hearing panel's decision to grant reinstatenment was a proper
exercise of what the Court has described as the "element of
subj ective judgnment in the application of MCR 9.123(B)". August at
311. The panel's decision is affirned.

On review, the Board must first determ ne whether or not the
findings of the hearing panel have proper evidentiary support in
t he whol e record. In re Freedman, 406 Mch 256; 277 NWd 635
(1979); Inre Gines, 414 Mch 483; 326 NWd 380 (1982); Gievance
Admi ni strator v August, 438 Mch 296 (1991). W are mindful, of
course, that while the Board reviews that judgnment of the hearing
panel for adequate evidentiary support, the Board at the sane tine
possesses a neasure of discretion with regard to its ultimte
decision. |In re Daggs, 411 Mch 304, 318-319; 307 NVW2d 66 (1981);
Gievance Administrator v August, supra at 304.

As in August, the Gievance Adm ni strator does not chall enge
the panel's factual findings as to those eligibility requirenments
of MCR 9.123 which may be verified objectively, for exanple,
whet her five years have el apsed [ MCR 9. 123(B)(2)], whether or not
the petitioner has practiced or attenpted to practice |aw during
the period of revocation [MCR 9.123(B)(3)]; the applicant's
conpliance with the order of revocation [MCR 9.123(B)(4); and
whet her or the applicant's conduct since the order of discipline
has been exenplary and above reproach [ MCR 9.123(B)(5)].

Nor does the Admnistrator challenge the hearing panel's
concl usions that the petitioner established the requirenents of MCR
9.123(B)(6,7) which deal with a petitioner's understanding of the
standards inposed on nenbers of the bar, whether or not the
petitioner will conduct hinself in conformty with those standards
in the future and whether or not he or she can be safely
recommended to the public, the courts and the | egal profession as
a person fit to be consulted by others and to otherwise act in
matters of trust and confidence as a nenber of the bar and as an
officer of the court. It was in its discussion of these criteria
in MCR 9.123(B)(6,7) that the Court identified "an elenent of
subj ective judgnment in the application of MCR 9.123(B)", August
supra at 311.

Rather, the Board is asked to rule in this case that the
heari ng panel was precluded from exercising subjective judgnment
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because the petitioner had still spent little or no tinme outside
the supervision of federal authorities since his |icense was
revoked and it was not yet possible for the hearing panel to
determ ne the petitioner's present fitness for readm ssion. In

support of this argunent, it is argued that the petitioner was not
di scharged from parole until April 7, 1992, that the evidentiary
heari ngs bel ow wer e concl uded on June 14, 1993 and that, therefore,
"no matter how exenplary his conduct between his discharge of
parol e and the cl ose of proofs before the hearing panel, the period
of time from April 7, 1992 through June 14, 1993 is sinply not
sufficient to enabl e a hearing panel to determ ne that appel |l ee has
been rehabilitated". (Adm nistrator's Brief p 6).

W nust first consider the petitioner's argunent that his
federal supervision ended on Novenber 30, 1990 and that the panel
m stakenly referred in its report to the date of a notice of
di scharge rather than the termnation date itself.

Careful review of the relevant docunments included in the
investigative report submtted by the Gievance Admi nistrator in
accordance with MCR 9.124(C) discloses that the panel's m staken
reference to the termnation of petitioner's parole in April 1992
is wthout evidentiary support. The docunents conpiled and
submtted by the Gievance Administrator in its investigative
report establish beyond any reasonable argunent that the
petitioner's parole status ended Novenmber 30, 1990.

The petitioner was convicted Septenber 5, 1983 and was
sentenced on Cctober 14, 1983. The sentenci ng docunents establish
that the petitioner was sentenced to five years inprisonnent in
Peopl e v Evan H Cal l anan, Jr, 83-CR-60104-DT-01 [fal se decl arati ons
before a grand jury, 18:USC 1623] to run concurrently with an
ei ght-year prison termfor the petitioner's conviction under the
federal RICO and RICO conspiracy statutes in People v Evan H
Cal l anan, Jr, 83-CR-60101-02.

The petitioner remained at |iberty on an appeal bond unti
Decenber 2, 1985. He was incarcerated in various federal pena
facilities until Novenmber 30, 1988 (Tr p. 135). The petitioner
spent the next three nonths in a half-way house in Detroit (Tr p.
136) and then reported nonthly to a parole officer in Detroit until
the term nation of his parole on Novenber 30, 1990 (Tr p. 136).

The Gievance Adm nistrator concedes that the petitioner's
convictions under the RICO statutes were on appeal during his
incarceration and that those convictions were vacated in 1990
| nasnuch as the eight-year sentence was inposed solely for those
counts which were subsequently vacated, the nmaxi num sentence to be
served by the petitioner was the five-year sentence whi ch comenced
Decenber 1, 1985 and whi ch was term nated automati cally on Novenber
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30, 1990.' Those circumstances are outlined in the petitioner's
| etter dated June 27, 1992 which is included at page 595 of the
Grievance Adm nistrator's investigative report. That letter tothe
United States Departnent of Probation requests that the notice of
di scharge dated April 7, 1992, showing an expiration date of
petitioner's sentence as June 3, 1991, be corrected to reflect the
proper date of discharge. The corrected notice of discharge, also
dated April 7, 1992, acknow edges that the petitioner's sentence
expi red Novenber 30, 1990. That notice is included in the
Adm nistrator's investigative report at page 596.

The hearing panel's report is therefore corrected to reflect
the petitioner's release fromfederal supervision on Novenber 30,
1990, the date his sentence expired and not April 7, 1992, the
nom nal date the discharge notice was issued.

As in Gievance Admnistrator v lrving August, supra,
petitioner seeks reinstatenent of his license to practice |aw
having been stripped of that l|icense following conviction of a
federal felony involving corruption of the judicial system Under
August, the hearing panel was required to consider the nature of
t he m sconduct for which the petitioner was disbarred and to wei gh
the seriousness of that m sconduct against the tine which had
el apsed since disbarnment and since the comm ssion of the acts
resulting in disbarnment. August at 307, 309. Specifically, the
burden is upon the petitioner to establish that the Iength of tine
whi ch has el apsed since disbarnment and the comm ssion of the acts
resulting in disbarnent has been sufficient to establish a cl ai mof
rehabilitation. August at 307. In addition, the Court's prior
order in Callanan, supra mekes it clear that the tinme which has
el apsed while the petitioner was under "federal supervision"” nay
not provide a sufficient basis for determining rehabilitation.

In a recent opinion affirmng a hearing panel order of
reinstatenent entered approximately twelve vyears after a
petitioner's fel ony conviction and di sbarnent, the Board concl uded
t hat :

"In short, the Board's reviewin reinstatenent
proceedi ngs mnust conbine and balance the

st andards enunci ated by the Court, i.e. review
of the panel's findings for proper evidentiary
support, recognition of the elenment of

subj ective judgnment which is applicable to MCR
9.123(B) and, finally, the measure of
di scretion granted to the Board with regard to
its ultimate decision". Matter of the

! Petitioner's sentence commenced Decenber 1, 1985. He was
credited with one day for tinme served and was remanded to the
custody of federal authorities on Decenber 2, 1985.
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Rei nst atenent Petition of Robert A McWorter,
92-83-RP, Brd. Opn. 5/20/94.

Applying that standard of review to the record in this case,
we bel i eve that the hearing panel's decision to grant reinstatenent
should be affirmed. The record before the panel is volum nous.
The Gievance Adm nistrator's investigative report prepared in
accordance with MCR 9.124(C), including "the avail able evidence
bearing on the petitioner's eligibility for reinstatenent” is nore
t han 650 pages. There is anple evidentiary support in the record
for the panel's conclusions and findings, including, specifically,
that sufficient time had elapsed, while the petitioner was not
under federal supervision, to evaluate the extent of his
rehabilitation.

The acts for which the petitioner was convi cted and di sbarred
occurred in 1981 and 1982. The revocation of the petitioner's
license was deened effective Septenber 5, 1983. Wen the pane
below concluded its evidentiary hearings on petitioner's
eligibility for reinstatenent, nore than ten years had el apsed
since his comm ssion of those acts and slightly | ess than ten years
had el apsed since the revocation of his I|icense. During that
period, the petitioner was incarcerated for three years, he spent
approximately three nmonths in a half-way house and made nonthly
reports to a federal probation officer for twenty-one nonths. The
petitioner has not been wunder the supervision of federa
authorities in any sense since Novenber 30, 1990 and has not been
physically restrai ned since approxi mately March 1989.

On August 7, 1992, the Suprene Court ruled that the petitioner
shoul d "not be reinstated at this tinme". W are not prepared to say
that that order |aid down guidelines regarding the passage of tine
"outside the supervision of federal authorities”™ which would
preclude the panel from determning the petitioner's present
fitness for readm ssion under the subjective criteria of MR
9.123(B).

Board Menmbers John F Burns, George E Bushnell, Jr, Marie Farrell-
Donal dson and Barbara B Gattorn concur in this opinion.

Board Secretary Linda S Hotchkiss, MD. would reverse the panel's
deci sion and woul d deny reinstatenent at this tine.
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| would reverse the hearing panel's decision and deny
reinstatenent at this time.

| agree that the hearing panel's report erroneously refers to
the date a notice of discharge was issued by the federal probation
office (April 7, 1992) and that the petitioner's parole, i.e. his
supervision by federal authorities ended on Novenber 30, 1990
However, this nodification of the hearing panel's report does not
significantly inpact upon the central issues presented in this
case.

On August 7, 1992, the Suprene Court ruled that this
petitioner should be denied reinstatenment at that tinme because he
had not spend sufficient tinme outside of the supervision of federal
authorities to give a hearing panel or the board an adequate basis
for evaluating his rehabilitation in light of the seriousness of
his criminal offense.?® The petitioner's notion for reconsideration
of that order was denied by the court on Novenber 24, 1992. Less
than three weeks after that order was entered, ©petitioner filed
this Petition for Reinstatenent.

In Gievance Administrator v lrving August, 438 Mch 296
(1991) the Suprene Court enphasized that the nature of the
m sconduct for which an attorney was di sbarred nust be consi dered
in the proceeding for reinstatenent. August, 306 Wiile MR
9.123(B)(2) allows a disbarred attorney to petition for
reinstatenent after five years, that "tenporal mlepost” which
shoul d be interpreted as a m ninmum period in which rehabilitation
may occur follow ng revocation. August, 310

"Cbviously, the question whether an attorney may be
safely recormmended to the public is a different inquiry
in the case of an attorney disbarred for corrupting the
adm nistration of law than in the case of an attorney
whose di sbarnent resulted from conduct unrelated to the
practice of |aw August, 310."

Petitioner Callanan's 1983 convictions of the felonies of
maki ng fal se declarations before a grand jury and obstruction of
justice fall within that category of offenses identified in August
as requiring a lengthier period of rehabilitation. Furthernore,
the tine spent by the petitioner under the supervision of federal
authorities substantially reduced the panel's opportunity to
determ ne the petitioners present fitness for readm ssion. Mtter
of Reinstatenent Petition of Evan H Callanan Jr. 440 Mch 1207;

’Matter of Reinstatement of Evan H. Callanan, Jr. 440 M ch
1207; 487 NWad 750 (1992).
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In addition, to the balancing of the seriousness of the
m sconduct against the passage of tine necessary to establish
rehabilitation which is applicable in the case of a disbarred
attorney, all applicants for reinstatenent under the provisions of
MCR 9. 123(B) nust establish the criteria in that subrule by clear
and convi nci ng evi dence. Review of the panel's report reveal s that
t he panel placed substantial weight upon the testinony of attorney
G GCerald Henm ng as grounds for establishing the criteria of MCR
9.123(B) (5), (6), and (7).

M. Hemming testified on the petitioner's behalf at a hearing
conducted in May 1993. At that tine, the petitioner had been
enployed regularly at Hemmings law firm as a law clerk since
January 1993. The petitioner's counsel in these reinstatenent
proceedings is also a nenber of that law firmand w tness Hemr ng
did not have sole supervision of the petitioner's work as a |aw
cl erk.

The Board has st at ed:

"Under the rul es governi ng rei nstat enent proceedi ngs, the
burden of proof is placed on the petitioner alone. Wile
the grievance admnistrator is required by MCR 9. 124(B)
to investigate the petitioner's eligibility for
reinstatenent and to report his or her findings in
witing to the hearing panel, there is no express or
inplied presunption that a petitioner is entitled to
reinstatenent as long as the admnistrator is unable to
uncover damagi ng evi dence. In this case, our finding
that petitioner Del Rio has failed to neet his burden of
establishing eligibility for reinstatenent by clear and
convi nci ng evidence woul d be the same if the record were
devoid of evidence tending to cast doubt wupon his
character and fitness since his suspension. (Mtter of
Janes Del Rio) DP 94/86 Brd. OCpn 8/11/87)."

Wiile | do not inply that M. Hemmi ng's testinony shoul d have
been discredited in any way, | do not believe that Hemm ng's
limted professional contact with the petitioner fromJanuary 1993
to May 1993 constitutes proper evidentiary support for the panel's
findings that the petitioner net his burden of proof by the "clear
and convinci ng standard” required by MCR. 9. 123(B)

As noted in the majority opinionin this case, the standard of
review to be enployed by the board includes not only a review of
the record of evidentiary support but a certain degree of
discretionwith regard to the ulti mate deci sion. Application of the
criteria for reinstatenent of a disbarred attorney as set forth in
August requires denial of respondent Callanan's petition for
reinstatenent. The petitioner has not established that sufficient
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time has el apsed since the revocation of his |icense to aneliorate
the taint on the | egal profession caused by his fel ony convictions.

SEPARATE DI SSENTI NG OPI Nl ON OF CHAI RPERSON ELAI NE FI EL DVAN

The questions of whether a sufficient period of tine has
el apsed since disbarnent and whether the petitioner has served a
sufficient period of tine free fromsupervision are, as the Suprene
Court said in August, subjective. Gievance Adm nistrator v Irving
August, 438 M ch 296; 475 NW2d 256 (1991). Wiile the Suprenme Court
has directed that we use our subjective judgnment in deciding these
cases, we nust also predict what the Suprene Court woul d deci de.
Based on August, which also involved corruption of the judicial
system | believe that the Supreme Court would hold that the
petitioner should not be reinstated at this time and woul d reverse
t he panel's deci sion.






