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An Order of Reprimand, wth conditions pursuant to MR
9.106(3), was entered by the hearing panel based upon its
conclusion that professional m sconduct had been established as
follows: the respondent failed to take tinely action on behalf of
aclient in a probate matter and failed to appear for a hearing on
his client's behalf in violation of MCR9.104(1-4) and the M chi gan
Rul es of Professional Conduct (MRPC) 1.1(c), 1.2(a), 1.3, 3.2 and
8.4(a-c); the respondent failed to answer a Request for
| nvestigation in violation of MCR 9.104(1-4,7), MCR 9.103(C, MR
9.113(B)(2) and the MRPC 8.1(b) and 8.4(a,c); and the respondent
failed to answer formal conplaint 92-219-GA, in violation of MR
9.104(1,2,4,7) and MRPC 8. 1(b), 8.4(a,c). The panel concl uded t hat
Count Il of the Conplaint 92-219-GA was not established by a
preponderance of the evidence and that count was di sm ssed.

The Gievance Administrator filed a Petition for Reviewon the
grounds that the panel erred in dismssing Count Il of Conplaint
92-219-GA. The Gievance Adm nistrator al so seeks an increase in
the I evel of discipline. Based upon a review of the whole record,
t he Board concl udes that the hearing panel's dism ssal of Count I
of conpl ai nt 92-219- GA cannot be supported in |ight of the evidence
pr esent ed. Dismissal of Count 1[Il is therefore reversed.
Discipline inthis case is increased to a suspension of forth-five
days acconpani ed by conditions described nore fully bel ow

Formal Conplaint 92-219-GA, Count 1I1, charged that the
respondent was retained on Novenber 18, 1991 to represent a client
in a state civil service grievance proceedi ng which was schedul ed
for hearing on Novenber 21, 1991. On the day of hearing, the
respondent negotiated a settlement on his client's behalf which
called for his client's reclassification effective Decenber 9,
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1991. The client signed a witten agreenent enbodyi ng the terns of
this settlenment on January 13, 1992. Count |l charged that the
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respondent violated his duties and responsibilities to his client
by failing to notify her of a subsequent change in the agreenent
regarding the effective date of the reclassification, by failingto
protest the change regardi ng the effective date of reclassification
and by failing to notify his client of the possible |[egal
consequences of that change. Respondent’'s conduct was alleged to
be in violation of MCR 9.104(1-4) and the Mchigan Rules of
Prof essi onal Conduct (MRPC) 1.1(c; 1.2(a); 1.3; 3.2; and 8.4(a-c).

At the hearing before the panel, the petitioner presented the
testimony of Dinah Johnson Moore, the M chigan Departnent of
Corrections enployee who handled the grievance filed by
respondent's client, Usula WIllians. M Moore testified that a
settl ement was reached between the parties at the schedul ed heari ng
on Novenber 21, 1991 and that on the follow ng day, Novenber 22,
1991, she faxed a witten settlenent agreenment to the respondent
setting the effective date of the reclassification as Decenber 9,
1991. She testified that this date was sel ected because it was one
and one-half pay periods after the hearing tine and would all ow
sufficient tinme for the Departnment of Corrections to submt the
necessary docunents for Ms WIllians' reclassification. (Tr.p. 74)

There appears to be no question that if the agreenent had been
pronptly signed and returned, the reclassification could have been
i npl enented by the proposed date of Decenmber 9, 1991. However, M
Moore testified, because the agreenment was not returned until
February 1992, she then called the respondent and expl ai ned that
t he appl i cabl e civil service rul es barred retroactive
recl assification pursuant to a grievance settlenent. She testified
that it was agreed by tel ephone, and confirned by letter, that the
effective date of reclassification in the settlenent agreenent
woul d have be nodified to conformto the civil service rules.

The essence of Count Il is that the respondent failed to
notify his client that there had been a change as to the effective
date of reclassification. There is no dispute in the record on
this point. The respondent admtted that he did not tell his
client that the docunment whi ch she had si gned had subsequently been
changed. (Tr. p 32 & 34)

In reviewing a hearing panel decision, the Board nmnust
det er mi ne whet her those findi ngs have proper evidentiary support in
the whole record. Gievance Adm nistrator v August, 438 Mch 296
(1991), Inre Gines, 414 Mch 483 (1982). Applying that standard,
we affirm the hearing panel's decision to dismss Count Il sub-
paragraph D(ii) which charged that the respondent "failed to
protest the change regarding the effective date of the
recl assification". Even in hindsight, it was not clearly shown
what further action could have been taken on the client's behalf
once the Decenber 9, 1991 recl assification date had passed in |ight
of the unrebutted testinony that a retroactive reclassification was
not possi bl e.
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However, revi ewof the record establishes that the allegations
of Count Il sub-paragraph D(i) and (iii), that the respondent
failed to notify his client that the agreenent was nodified and
that he failed to advise his client of the |egal consequences of
t hat nodification established by evidence which was unrebutted. As
not ed above, the respondent admtted his | ack of communication with
his client regarding the nodification of the effective date of
recl assification.

Al though the respondent's |ack of comrunication on this
i nportant aspect of the settlenent agreenent would appear to
constitute a violation of MRPC 1.4(a,b), violation of that rul e was
not charged in the formal conplaint nor was there a subsequent
notion to anmend the conpl aint.

We find, however, that the respondent's admitted failure to
communicate with his client on a key provision of her settlenent
agreenent constituted neglect of a legal natter entrusted to the
respondent within the neaning of MRPC 1.1(c) and was contrary to
that portion of MRPC 1.2(a) which directs that "A |lawer shall
abide by a client's decision whether to accept an offer of
settlenent or mediation evaluation of a matter”. The evidence is
clear in this case that respondent's client accepted and signed a
settlement agreenent calling for reclassification of her position
ef fective Decenber 9, 1991. Respondent's agreenent to change that
provi sion without notice to his client was inproper. W do not
reverse the hearing panel's dismssal of MCR 9.104(1-3) and MRPC
1.3; 3.2; and 8.4(a-c).

In considering the issue of the appropriate |level of
discipline, we note the simlarities between the circunstances
presented in this case and those found in Mtter of Avin
McChester, 93-132-GA; 93-168-FA In a February 2, 1994 opinion
i ncreasing discipline inthat case froma suspension of thirty days
to a suspension of 180 days, we stated:

"Consi dered separately, the panel's decisions
to i npose a reprimand for the neglect and non-
comuni cation charged in 93-132-GA, Count |, a
reprimand for simlar msconduct charged in

Count Il and a thirty-day suspension for the
failure to answer a Request for Investigation
charged in Count 111l would appear to be

appropriate, absent aggravating or mtigating
factors. W do not believe, however, that the
separate charges can or should be considered
as separate unrel ated events.

An attorney's pattern of msconduct is
recogni zed by the Anmerican Bar Associ ations'
St andards for |Inposing Laywer Sanctions (1986)
Sec. 9.22(0). Simlarly, the Board has
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recogni zed the aggravating effect of an
attorney's pattern of msconduct as, for
exanple, in Matter of Fazio, DP 36/82, 1983,
Qon. of Brd. p. 294 [increasing suspension
from ninety days to 121 days]. Matt er of
Alvin McChester, Brd. Opn. 2/2/94, p.?2.

Unl i ke McChester, respondent Allen did not fail to appear or
answer at any stage of the proceedings and we are unable to
conclude that a suspension requiring reinstatenent proceedings is
warranted in this case. Nevertheless, the pattern of m sconduct
presented by the respondent's neglect of a probate matter, his
failure to comunicate adequately with clients, his failure to
answer a Request for Investigation and his failuretofile atinely
answer to a formal conplaint does warrant a suspension of forth-
five days.

Finally, we have reviewed the conditions inposed by the
hearing panel in its order of Decenber 14, 1993. Those conditions
are appropriate in light of the nature of the established
m sconduct and the testinony presented by the respondent regarding
his office procedures and his desire to seek psychol ogical
counsel i ng. Those conditions are therefore adopted with the
foll owi ng nodifications:

1) Respondent shall neke restitution to his
former client Anne Taylor in the anount of
$600. 00;

2) Followi ng the respondent's reinstatenent
pursuant to MCR 9.123(A), respondent shall
nmeet no | ess than once a nonth for a period of
one year with a practicing attorney to be
appointed by the Attorney Discipline Board.
That attorney shall serve as a nonitor for
pur poses of review ng the respondent's office
procedures, including scheduling and diary
procedures, as well as the respondent's
knowl edge of procedural and substantive |aw.
The nonitor shall file quarterly reports with
the Gievance Adm nistrator and the Attorney
Di sci pl i ne Board;

3) The respondent shall treat with Dr Leonard
E Ellison, MD. for a period of one year,
commenci ng the date of this order. Respondent
shall see Dr Ellison at intervals recomended
by Dr Ellison, but no |less than bi-weekly
unless otherwise ordered by the Board.
Respondent shall file a witten statement with
the Board and the Gievance Adm nistrator
every two nonths |isting the dates that he has
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seen Dr Ellison during the previous two-nonth
period. Dr Ellison shall file a report with
the Admi nistrator and the Board every ninety
days regarding the respondent's continued
treatment and his continued nental and/or
enotional fitness to engage in the active
practice of |aw

In addition to the above conditions i nposed by the panel, the
Board inposes the further condition that the respondent shall,
within six nmonths following his reinstatenent in accordance with
MCR (.123(A), conplete at least two courses offered by the
Institute for Continuing Legal Education (or specifically approved
by the Board) on the practice aspects of |aw of fi ce managenent and
pr of essi onal ethics.

Concurri ng: John F Burns, Marie Farrell-Donaldson, Elaine
Fi el dman, Barbara B Gattorn and Mles A Hurwtz.

Board Menbers George E Bushnell, Jr and Linda S Hotchkiss, MD.
concur in the result but would affirmthe hearing panel's di sm ssal
of Count Il of Formal Conplaint 93-219-GA

Board Menbers C Beth DunConbe and Albert L Holtz did not
parti ci pate.





