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BOARD OGPl NI ON

In representing a crimnal defendant who had been di agnosed as
schi zophreni c, respondent asked the Court to proceed with a trial
and i npose a prison sentence, contrary to his client's expressed
desires. Respondent took these actions because he felt it would be
good for his client. The hearing panel found that this conduct did
not constitute professional m sconduct and di sm ssed t he conpl ai nt.

The conpl ainant and the Gievance Administrator each filed a
petition for review W vacate the hearing panel order of
di smi ssal and order that the respondent be repri manded.

We concl ude that while respondent may have truly believed he
was acting in the client's best interest, his conduct viol ated DR
7-101 (A) (1) of the Code of Professional Responsibility.’

I n Novenber, 1985 respondent entered his appearance i n Genesee
Circuit Court on behalf of a defendant charged with arson at an
apartnent conplex for senior citizens and disabl ed persons. The

! The Gievance Conmi ssion charged respondent with other

i ncidents of m sconduct in connection with his defense of this
crimnal defendant. W agree with the hearing panel's di sm ssal
of those charges.
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def endant had been treated and hospitalized for schizophrenia over
a ten year period. Respondent was serving as the defendant's
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conservator at the tine of her arrest and trial. The G rcuit Court
initially determ ned that the defendant was not conpetent to stand
trial. At a subsequent hearing, the Court found that she was
conpet ent .

Before trial, the client stated on the record that she wanted
t he case adjourned so that she could go to a hospital and get help
and that she was under too nuch stress. Respondent contradicted
his client's expressed request and told the Court that in his
opinion a trial would "be good for her:"

| woul d point out, your honor, that this is a |lady who
has never faced stress. She always tries torun fromit.
| don't think it's going to--this nmay sound harsh--I
t hi nk maki ng her stand trial m ght be good for her. It's
going to be very difficult because | know she wll
interrupt, and everybody knows she's going to have
trouble. But if she stands trial and gets through it, |
think it will benefit her and I know it sounds strange,
but that's what | have.

Exhi bit 10, p 11-23.

The jury found the defendant guilty but nentally ill of arson.
At sentencing, the defendant asked for probation. Respondent again
ignored his client's position and stated what he believed to be
best for the client. He told the Court that although his request
was "bad form" it would be "nuch better for her" if she were
i mprisoned. Exhibit 13, p 12-13.

The hearing panel essentially concluded that respondent's
conduct did not anount to professional msconduct because his
failure to support the client's requests did not nake any
difference in the outcone of the trial or the sentence inposed by
t he judge.

In reviewing a decision of a hearing panel, the Attorney
Di sci pline Board nust determ ne whether the panel's findings have
proper evidentiary support on the whole record. G i evance
Adm ni strator v August, 438 M ch 296, 304 (1991); Inre Gines, 414
M ch 483; 326 NWd 380 (1982). At the sane time, however, the
Board possess a neasure of discretion with regard to its ultinate
decision. Gievance Adnministrator v August, supra at 304; Matter
of Daggs, 411 Mch 304; 307 NW2d 66, 71 (1981).

We disagree with the panel's conclusion that respondent's
conduct did not violate Canon 7 of the former Code of Professional
Responsibility, DR 7-101(A)(1). The sub-rule states:

A) A | awyer shall not intentionally:

1) Fail to seek the | awful objectives
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of his client through reasonably avail able
means permitted by law and the disciplinary
rul es, except as provided by DR 7-101(B)..

Respondent’'s actions in contradicting his client's requests
and his urging to the Court to act contrary to the client's w shes
fall within DR 7-101(A)(1).

The hearing panel properly concluded that the respondent's
representation of the crimnal defendant did not violate the cited
provisions of Canon 6 of the forner Code of Professional
Responsibility, DR 6-101(A)(1-3). That disciplinary rule read:

(A A lawer shall not:

1) Handl e a | egal nmatter which he knows or
shoul d know that he is not conpetent to handl e,
wi t hout associating with hima | awer who is
conpetent to handle it.

2) Handl e a | egal natter w thout preparation
adequate in the circunstances.

3) Negl ect a legal matter entrusted to him

Wil e respondent nmde certain decisions during his
representation of this client which were subsequently chal |l enged on
appeal in the formof a claimof ineffective assistance of counsel,
t he evidence did not establish that the respondent knew or shoul d
have known that he was not conpetent to handle this type of case,
or this particular case; that he failed to prepare adequately under
the circunstances; or that he neglected this | egal matter.

W al so agree with the hearing panel's conclusion that the
evi dence did not support a finding that the respondent’'s conduct
adversely reflects on his fitness to practice |law and therefore
vi ol ated the provisions of Canon 1, DR 1-102(A)(6).

The M chigan Court of Appeals held that respondent's conduct
had deprived his client of effective assistance of counsel. CQur
decision to enter a finding of professional msconduct is based
upon the applicable provisions of the Code of Professional
Responsibility and is not based upon the decision of the Court of
Appeal s. A hearing panel of the Attorney Discipline Board
considering charges of professional msconduct in sui generis
di sci plinary proceedi ngs conducted under sub-chapter 9.100 of the
M chigan Court Rules is not an inferior tribunal of the M chigan
Court of Appeals. That court has "no role in disciplinary
proceedings." Sternberg v State Bar of M chigan, 384 Mch 588
(1971). This proceeding is not governed by the decision of the
Court of Appeals under the principle of stare decisis.
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Havi ng found professional m sconduct under the facts of this
case, we address the question of discipline.

The hearing panel found that the respondent believed, in good
faith, that he was acting in his client's best interest. Wile such
a belief did not relieve the respondent of certain fundanenta
obligations to his client, significant weight my be assigned to
that finding as a mtigating factor. W concur with the hearing
panel ' s concl usi on that the respondent was presented with extrenely
l[imted options in his representation of the crimnal defendant and
had to <contend wth inclusive or conflicting psychiatric
evaluations, a difficult case in front of a very strong and
determned trial court, and a nanipulative client whose conduct
during the trial was often abusive, hostile or sinply bizarre.

Respondent, a practicing attorney for 32 years, has been
repri manded in 1987 and 1992. W have considered the aggravating
affect of these reprimands but find that, taking all of the
somewhat unusual factors in this case into consideration, a
suspension of the respondent's license to practice law is not
warranted in order to achieve the overriding goal of these
di sciplinary proceedings, that is, the protection of the public,
the courts and the | egal profession. The hearing panel's order of
di smi ssal is vacated and the respondent is reprimnded.

Board Menbers John F. Burns, C. Beth DunConbe, El ai ne Fi el dran and
Mles A Hurwitz concur.

Board Menbers George E. Bushnell, Jr. and Theodore P. Zegouras did
not participate.





