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Based upon the respondent's default for failure to file an
answer to the formal conplaint, the hearing panel bel ow found that
the charges of professional m sconduct were established.
Specifically, the panel concluded that the respondent’'s failure to
provi de diligent and expeditious representation to his client in a
divorce matter and his failure to file an answer to that client's
Request for Investigation constituted violations of MCR 9.104(1-
4,7), MR 9.113(A), MR 9.113(B)(2) and the M chigan Rul es of
Pr of essi onal Conduct, Rules 1.1(c), 1.3, 3.2, 8.1(b) and 8.4(a,c).
Foll owi ng a hearing on discipline, the panel declined to enter an
order of probation as requested by the respondent and ordered that
the respondent’'s |license to practice law in M chigan be suspended
for thirty days. The respondent has petitioned the Attorney
Di scipline Board for review of the hearing panel's decision.

The respondent has not established the existence of
prejudicial irregularities during the course of the hearing panel
proceedi ngs bel ow. See MCR 9.107(A). The order of discipline
i ssued by the hearing panel is affirned.

The respondent appeared personally at the panel hearings of
February 16, 1993 and August 31, 1993. At the first hearing,
respondent stated affirmatively that he was not seeking to set

aside the default. The respondent requested and was granted a
continuance to present a consent discipline proposal to the
Attorney Gievance Conmm ssion. A hearing was reschedul ed upon

notice fromthe parties that they were unable to reach agreenent on
an appropriate disposition.

At the continued hearing, counsel for the Gievance
Adm nistrator submtted a copy of the Order of Reprimand, Wth
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Condi tions, issued Decenber 1, 1992 in a prior unrelated matter.
Matter of R Earl Sel by, 92-72-GA, 92-100-FA. In that case, the




Board Qpinion re: R Earl Sel by, 93-7-GA

respondent was found to have neglected a legal nmatter, failed to
comuni cate adequately with his clients and failed to answer a
Request for Investigation. The Attorney G i evance Conm ssion and
a hearing panel consented to a reprimand with conditions including
monitoring by an attorney and treatnment by a physician and
psychol ogi st for a period of eighteen nonths commenci ng Decenber
23, 1992.

At the hearing on discipline in this case, the respondent
submitted a letter froma pastor in his conmunity, letters fromthe
physi ci an and psychol ogi st with whomhe was treating and a proposed
pl an of probation which was essentially identical to the conditions
then in effect under the earlier consent order of reprimnd.

I n closing argunents, counsel for the Gievance Admi ni strator
request ed that the panel inpose a suspension of sufficient duration
to require separate reinstatenent proceedings. The respondent
urged the adoption of the plan for probation in |ieu of suspension.

The respondent argues that the hearing panel erred in failing
to order an independent physical or nental examnation by a
physician. He cites MCR 9.121(C)(2) which states:

"If the respondent alleges physical or

psychiatric disability pursuant to sub-rule
(C)(l) the hearing panel shall order the
respondent to submt a physical or nental
exam nation by a physician selected by the
heari ng panel . ". (enphasi s added)

The hearing panel proceedlngs were subject to the fornmer
| anguage of MCR 9.121(C)(2). W reject the respondent’'s argunent
on this issue for two reasons. First, a precondition to the
appoi ntment of a physician by a hearing panel in the forner sub-
rul e was an al |l egation by the respondent of physical or psychiatric
di sability pursuant to MCR 9.121(C)(1). That sub-rule, in turn,
directs that in response to a formal conplaint, the respondent nust

! Effective March 1, 1994, this portion of MCR 9.121(C)(2)
was anmended by substitution the word "may" for "shall". The
wi sdom of that anmendnent is anply illustrated by the position
taken by the respondent in this appeal. Having failed to file
any pleadings in the proceeding before the panel, and havi ng
failed to nake any request to the panel for an independent
physi cal or nmental exam nation, the respondent now clains for the
first tinme on appeal that the panel's failure to order such an
exam nation should invalidate the panel's decision. The
amendnent to the rule which becane effective March 1, 1994 makes
it clear that the hearing panel now has discretion to order such
an exam nation but that the burden of establishing eligibility
for probation rests squarely upon the respondent.
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assert in mtigation that a) his or her ability to practice |aw
conpetently was nmaterially inpaired by physical or nental
di sability or by drug or alcohol addiction during the period when
t he conduct which is the subject of the conplaint occurred; b) the
i mpai rment was the cause of or substantially contributed to that
conduct; c¢) the cause of the inpairment is susceptible to
treatment; and, d) that he or she in good faith intends to undergo
treatment and submts a detailed plan for such treatnent. The
assertion of an inpairnment first raised by the respondent at the
heari ng on August 31, 1993 did not neet the requirenents of MR
9.121(0O) (1).

Secondly, the cl ainmed error nmust be considered in |ight of MCR
9.107(A) which directs that "an i nvesti gation or proceedi ng may not
be held invalid because of a non-prejudicial irregularity or an
error not resulting in a mscarriage of justice". Not only did the
respondent fail to raise this issue during the panel proceedings
but he has failed to establish prejudice. Two letters fromthe
respondent ' s physici an and psychol ogi st were adm tted i nto evi dence
over the objection of the Gievance Adm nistrator. At best, an
i ndependent eval uati on woul d have confirned the information which
t he respondent believed was sufficient. At worst, a further report
m ght have refuted or underni ned the respondent's claim W do not
bel i eve that the fornmer | anguage of MCR 9.121(C)(2) was i ntended to
shift the burden of establishing eligibility for probation fromthe
respondent.

The respondent al so suggests that because he submtted sone
nmedi cal evidence (the letters fromDr Harrel son and Dr Way) and t he
Gri evance Administrator submtted no evidence to the contrary that
he is perforce entitled to probation under MCR 9.121(C). However,
regardl ess of the weight of the evidence subnmitted by a respondent,
the decision to grant probation under that rule is discretionary
and requires a finding that probation would not be contrary to the
public interest.

The second objectionis the hearing panel's alleged failureto
file a report in accordance with MCR 9.115(J)(1). He argues that
the reports on m sconduct and discipline mailed to the respondent
did not include a certified transcript, pleadings, exhibits and a
summary of all previous msconduct for which the respondent was
di sciplined, as required by that rule.

The hearing panel's "report of decision” filed Septenber 28,
1993 identified the respondent’'s prior reprimand with conditions in
92-72-GA; 92-100- FA under the heading, "Prior Discipline". The
files and records of the Board include certified copies of al
original exhibits and all pleadings and docunments filed under MCR
9.115(A). Respondent's novel argunent that the copy of the report
and order served on the respondent under MCR 9.115(J)(5) nust be
acconpani ed by copi es of all pleadings, transcripts and exhibits is
unwarranted and inpractical. Al of the material described by the
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respondent was and is available to himon request. The respondent
has not shown that he was prejudiced in any way by the Board's
failure to attach the full record of the case to the respondent's
copy of the panel's report.

The third objection is respondent's claimthat a panel nenber
should have been disqualified because the panelist and the
respondent represented parties in a post-judgnment divorce nmatter at
the tinme of the discipline proceedings. The record belowis devoid
of any evidence or suggestion that the affected panel nenber was
biased or prejudiced for or against either party. MCR
9.115(F)(2)(a) states that the respondent may nove to disqualify a
menber of the hearing panel within the tinme permitted to file an
answer. The respondent raised no objection to the make-up of the
heari ng panel during the panel proceedings.

W find that the panel proceedings were conducted wi thout

prejudicial irregularity and that the panel's decision should be
af firmed.

Board Menbers George E Bushnell, Jr., C Beth DunConbe, Marie
Farrel |l - Donal dson, El aine Fieldman and Mles A Hurwitz concur.

DI SSENTI NG OPI NI ON

Board Menbers John F Burns, Albert L Holtz and Li nda S Hot chki ss,
M D.

W agree with the mpjority that the procedural objections
rai sed by the respondent are without nerit. W do not believe
however, that our colleagues have devoted sufficient attention to
the i ssue of the appropriate discipline in this case. This nmatter
bears sonme procedural and factual resenblance to Matter of John R
Scholten, 93-134-GA; 93-178-FA. As in that case, respondent Sel by
failed to answer the Request for Investigation or the fornmal
conpl ai nt but appeared before the panel, w thout counsel, to assert
his eligibility for probation under MCR 9.121(C)(1).

I n an opi nion issued February 18, 1994 in Matter of Scholten,
the Board affirmed the hearing panel's decision to inpose a
suspensi on of forty-five days. W dissented fromthat deci sion and
we believe that the concerns raised in that dissent are applicable
here. Wiile the testinony and exhibits offered by the respondent
to the hearing panel may have been insufficient to satisfy the
criteria of MCR 9.121(C)(1)(a-d), it is possible that with the
assi stance of counsel, this respondent mght neet his burden of
establishing eligibility for probation if given an opportunity. As
we said in Scholten, this case raises the question of whether or
not the discipline systemcan afford to forego the punitive effect
of a short suspension where a strong possibility exists that an
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order of probation with appropriate conditions could best achieve

the goals of these discipline proceedings in the long run by
dealing with the causes of the respondent's inappropriate conduct.

Board Menber Barbara B Gattorn did not participate.





