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VEMORANDUM OPI NI ON

In prior discipline proceedings involving this respondent, a
heari ng panel order of discipline was i ssued on February 19, 1991.
That order directed that the respondent's |license to practice |aw
be suspended for forty-five days effective March 13, 1991. Matter
of Edward B Denton, Jr. Case No. 90-117-JC. On March 13, 1991, the
Board ordered a stay of the hearing panel's order. In a further
order issued by the Board on Mirch 28, 1991, the Gievance
Adm nistrator's notion to withdraw a petition for review was
granted and it was ordered that the stay of discipline would remain
in effect until April 17, 1991.

Al t hough the respondent was eligible under MCR 9. 123(A) to be
reinstated at the conclusion of the forty-five day suspension
period by filing an affidavit with the clerk of the Suprenme Court
showi ng that he had fully conplied with the ternms and conditions of
t he suspension order, it is not disputed that the respondent did
not, in fact, file the affidavit required under that rule unti
Sept enber 9, 1991.

The forty-count conplaint filed in this case charges that the
respondent failed to notify his clients of his suspension as
required by MCR 9.119(A); that he accepted new cases after the
entry of the order of suspension (February 19, 1991) and its
effective date (April 17, 1991) in violation of MCR 9.119(D); that
he engaged in the practice of law during the period April 17, 1991
to Septenber 9, 1991; that his statenent at a prior hearing and in
his affidavit with the Mchigan Suprene Court that he had fully
conplied with the order of suspension were fal se and were known to
be fal se.



An answer was filed by the respondent and an evidentiary
heari ng was conducted by a hearing panel. The panel concl uded t hat
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the respondent's wunintentional failure to conply with certain
aspects of MCR 9.119 did not constitute grounds for discipline,
that his practice of law during the period April 17, 1991 to
Sept enber 9, 1991 was the result of hi s good-faith
m sinterpretation of MCR 9.123(A), and that any statenents nmade by
the respondent regarding his eligibility during that period were
not "know ngly" fal se.

The Grievance Adm nistrator filed a petition for review The
Board has conducted a hearing in accordance with MCR 9. 118 and has
reviewed the whole record. The standard of review is not whether
the Board, hearing the sanme evi dence, woul d necessarily reach the
sanme result but whether, taking the record as a whole, there is
proper evidentiary support for the panel findings. G&Gievance
Adm nistrator v lrving August, 475 Mch 256 (1991). W concl ude
that there is evidentiary support in the record for the panel's
decision to dismss those charges that respondent failed to give
proper notice of his change of status to certain clients and
tribunals. There is also support for the panel's dism ssal of the
charges that he nade fal se statenents to disciplinary authorities
and to the Suprene Court, which statements were known by the
respondent to be fal se when he nade them However, we reverse the
heari ng panel's decision in two other respects.

It is undisputed that the effective date of the respondent's
forty-five day suspension in Case No. 90-117-JC was April 17, 1991
and that the respondent did not file the affidavit required by MCR
9.123(A) until Septenber 9, 1991. There is no question that the
respondent engaged in the practice of law from June 2, 1991 to
Septenber 9, 1991 while the suspension of his license to practice
| aw was in effect.

During the proceedi ngs before the panel, respondent took the
position that he filed a "certificate of conpliance” on or about
April 30, 1991 which, he believed, satisfiedthe requirenent of MCR
9.123(A). He testified that he m stanenly believed that no further
action on his part was required to termnate his suspension. He
resunmed the practice of law on or after June 2, 1991. By a
maj ority, the hearing panel accepted this argunment and found inits
report that the respondent was apparently confused by the separate
requi renents of MCR 9.119(C) and MCR 9. 123(A).

The first sub-rule, MCR9.119(C) requires that within fourteen
days of the effective date of an order of revocation, suspension or
transfer to inactive status, the affected attorney nust file an
affidavit with the Gievance Admnistrator and the Attorney
Di scipline Board showing that he or she has notified clients,
opposi ng counsel and tribunals of his or her change in status as
required by MCR 9. 119(A, B). This affidavit nust include copies of
t he di scl osure notices thensel ves and nailing recei pts showi ng t hat
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the notices were sent by registered or certified mail.
An entirely different affidavit is described in MCR 9.123(A):

A) Suspension, 119 Days or Less. "An attorney
whose |icense has been suspended for 119 days
or less is automatically reinstated by filing
with the Suprene Court clerk and the
adm nistrator an affidavit showing that the
attorney has fully conplied with the terns and
conditions of the suspension order. A false
statenent contained in the affidavit is ground
for disbarnent”.

The respondent’'s claimthat he was "confused" by these rules
and thought that a single affidavit fulfilled the requirenents of
both rules is untenable. The respondent was required to file the
affidavit of conpliance described by MCR 9.119(C) within fourteen
days after the effective date of his suspension. The plain neaning
of MCR 9.123(A), on the other hand, mekes it clear that an
affidavit for automatic reinstatement could not have been filed
until after the full term of the respondent's forty-five day
suspensi on had el apsed.

Bot h t he heari ng panel order of suspension issued February 19,
1991 and the instruction sheet fromthe Attorney Discipline Board
whi ch acconpani ed t hat order specifically directed the respondent’s
attention to the requirenents of MCR 9.119 and MCR 9. 123(A). That
t he respondent did not avail hinself of the opportunity to review
these rules carefully does not alter the fact that the respondent
did not file the necessary affidavit to term nate his suspension
until Septenber 9, 1991. Wiile the respondent is entitled to
i ntroduce evidence in mtigation, including his confessed confusion
over the requirenents of those rules, his admtted practice of |aw
while his license was still suspended constituted professional
m sconduct warranting discipline.

The hearing panel's report is silent as to the charges by the
Gievance Adm nistrator that the respondent accepted new retainers
or engagenents after the entry of an order of suspension on
February 19, 1991 but prior to its effective date of April 19
1991. The evidence below clearly established that the respondent
undertook new legal mtters during that period. Unl ess
specifically authorized by t he Board chai r person, acceptance of new
matters after the entry of an order of suspension and prior toits
effective date is prohibited by MCR 9. 119(D). The charges that the
respondent violated that sub-rule were established.

The heari ng panel's di sm ssal of certain charges of m sconduct
havi ng been reversed, this case nust be remanded to a panel for the
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hearing on discipline which is required by MCR 9.115(J)(3). In
determ ning the discipline to be inposed, the panel shoul d consi der
any and all relevant evidence of aggravation or mtigation

submtted by the parties.

Board Menbers John F Burns, George E Bushnell, Jr, C Beth DunConbe,
El aine Fieldman, Mles A Hurwitz and Theodore P Zegouras, concur.

Board Menmber Linda S Hotchkiss, MD. did not participate.





