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BOARD OGPl NI ON

The Gievance Administrator has filed notions to set aside
noti ces of di scontinuance in two unrel ated but procedurally simlar

cases. In discipline proceedings against respondents Russell G
Slade and David M Blake, orders were entered revoking the
respondents' licenses to practice lawin Mchigan. 1In both cases,
the appropriate appeal period has expired and the orders are
considered to be final. At the tine their |licenses were revoked,
both respondents were the subject of other, unrelated discipline
proceedi ngs pendi ng before hearing panels. In each case, the

Board's Executive Director entered a Notice of Discontinuance
adm ni stratively discontinuing all pendi ng proceedi ngs agai nst the
di sbarred attorney,' without prejudice, on the grounds that the
respondents were no | onger attorneys as defined by MCR 9. 101(5) and

! MCR 9.101(13) states that "disbarnment means revocation of
the license to practice law'. The terns "revocation" and
"di sbarnment”™ both appear in sub-chapter 9.100 and both terns are
used in this opinion.



were therefore no | onger subject to the jurisdiction of a hearing
panel or the Attorney Discipline Board.

The Gievance Admi nistrator now asks the Board to set aside
those notices of discontinuance to allow further disciplinary
prosecution against respondents Slade and Bl ake. The Gievance
Adm nistrator's notions present two questions: 1) Do the Attorney
Grievance Conmission and Attorney Discipline Board have
jurisdiction to prosecute and adjudicate alleged acts of
prof essi onal m sconduct against an individual whose license to
practice law in M chigan has been revoked? and 2) Did the Board's
Executive Director act wthout authority by taking action to
di sconti nue pendi ng discipline proceedi ngs against two disbarred
attorneys? W believe that the answers to both questions are "no".

Backgr ound

On May 3, 1993, a hearing panel of the Attorney Discipline
Board i ssued an order revoking the respondent’'s |icense to practice
law in Mchigan. See Matter of Russell G Slade, 91-249-JC. That
case was based upon the respondent's conviction of a felony on
Cctober 21, 1991. The respondent was subject to an interim
suspensi on of his Iicense since the date of his conviction pursuant
to MCR 9.120(B)(1). The revocation of the respondent's |icense was
entered retroactively to the date of his conviction and interim
suspensi on on Cctober 21, 1991.

During the proceedi ngs which resulted in the revocation of his
license, Russell G Slade was the subject of two other forna
conpl aints, Case No. 90-98- GA and 91- 146- GA whi ch wer e consol i dat ed
and were scheduled to be heard before an Upper Peninsula Hearing
Panel in Bessener, M chigan on June 1, 1993. On May 28, 1993, the
Executive Director of the Attorney Discipline Board executed a
"Notice of Discontinuance" in Case No. 90-98-GA; 91-146-CGA. The
notice recited the entry of an order of revocation as the result of
t he respondent’'s felony conviction and conti nued:

"By virtue of that Oder of Revocation,
respondent Russell G Slade is no |onger an
attorney as defined by MCR 9. 101(5) and i s not
subj ect to the jurisdiction of a hearing panel
or the Attorney Discipline Board for the
pur pose of determ ning professional m sconduct
or inposing further discipline.

Notice is therefore given that the proceedi ngs
agai nst respondent Russell G Slade instituted
by the filing of the above-entitled forna
conplaints are deenmed to be DI SCONTI NUED and
t hose cases are CLOSED. Di sconti nuance of
this matter is without prejudice to further
proceedings in the event the respondent is
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readmtted to the practice of law in M chigan
or is otherwise deened to be an attorney
subj ect to discipline for pr of essi onal
m sconduct . "

The Gievance Admi nistrator's notion asks that the Notice of
Di sconti nuance be set aside and that hearings be reschedul ed so
that the Attorney Gi evance Commi ssi on may proceed with prosecution
of these cases.

The situation involved in the cases agai nst respondent David
M Bl ake differs slightly. A formal conplaint, Case No. 93-16-CGA
was fil ed agai nst respondent Bl ake on February 10, 1993. A hearing
was conducted on March 2, 1993 and an order revoking the
respondent’'s |license was issued by the panel on May 21, 1993. No
petitions for reviewwere filed by any party and the revocati on of
the respondent’'s |icense becane effective on June 12, 1993.

Wil e that case was pendi ng, a new conpl ai nt chargi ng further
acts of m sconduct was fil ed agai nst Bl ake on March 31, 1993, Case
No. 93-48-GA. Blake's failure to answer that conplaint resulted in
a suppl enmental conplaint, Case No. 93-67-FA. Those consol i dated
cases were assigned to Tri-County Hearing Panel #64 which filed a
report on June 28, 1993 containing its findings that the respondent
had engaged in professional msconduct and concluding that the
respondent’'s license to practice | aw shoul d be revoked. The panel
reported that costs woul d be assessed agai nst t he respondent in the
amount of $143.46. The hearing panel's report was filed and nuail ed
on June 28, 1993 along with a Notice of D scontinuance signed by
t he Board's Executive Director

That notice was substantially simlar to the Notice of
Di sconti nuance issued in the Slade matter. It included identica
| anguage regarding the lack of jurisdiction over an individual who
is not an attorney and the | ack of prejudice to further proceedi ngs
in the event that respondent Blake is readmtted to the practice of
| aw or otherw se deened to be an attorney subject to discipline.

I n Bl ake, the Gri evance Adm ni strator seeks to have the Noti ce
of Di scontinuance set aside and asks that, in addition to the order
of revocation already entered in Case No. 93-16-GA, that a second
order of revocation be entered in Case No. 93-48-GA; 93-67-FA
Unless such action is taken by the Board, the G&Gievance
Adm ni strator clains, the second heari ng panel's deci sion to revoke
the respondent's license and the requirenent that the respondent
pay an additional $143.46 in costs wll have been "rendered
meani ngl ess".

Di scussi on

Since the creation of the current bifurcated system of
discipline in 1978, pending natters against attorneys whose
licenses have been revoked have routinely been dismssed or
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di sconti nued w thout objection by the current Gi evance
Adm ni strator or his predecessors. In calendar year 1992 al one,
twenty-two formal conplaints involving thirteen consolidated cases
agai nst seven disbarred |awers were discontinued follow ng
revocation of the respondent's |icense.?

The action taken in this case (and every simlar case since
1978) is based upon two definitions found in MCR 9.101. As used in
sub-chapter 9.100, "Respondent” neans an attorney named in a
Request for Investigation or conplaint [MCR 9.101(6)]. The word
"Attorney" is defined as "a person regularly |icensed or specially
admtted to practice lawin Mchigan". [ MCR9.101(5)]. Heretofore,
t he di sci pli ne agenci es and publ i shed commentators in M chi gan have
interpreted the definition of "attorney"” in that Court Rule as
referring to a person's status at a particular point in tine.
Under that interpretation, a person who holds a license to practice
law, even if it is a suspended license, is an attorney for purposes
of these rul es but a person whose |icense has been taken away by an
order of revocation is not.

The Gri evance Admi ni strator nowurges a newinterpretation and
argues that if an individual was ever licensed to practice law in
M chigan at any tine in his or her life, that person is thereafter
subject to the continuing jurisdiction of the Attorney Gievance
Commi ssion and Attorney Discipline Board regardless of any
subsequent action which nmay be taken against that |icense,
i ncluding revocation. On this point, the Admnistrator is quite
specific, arguing that:

"Therefore, the Conm ssion and the Board have
jurisdiction over such persons wupon their
regul ar or special adm ssion to the State Bar,
and forever retain jurisdiction over such
individuals once they are conferred such
status". (enphasis added, Admnistrator's
Brief, Matter of Russell G Slade, p. 3)

2 The foll owi ng cases were discontinued w thout prejudice by
the Attorney Discipline Board in 1992 follow ng the revocation of
the attorney's license: Matter of Janmes R Bandy, 92-77-GA; Mtter
of James R Bandy, 91-244-GA, 91-271-FA; Matter of Jeffrey B
Fri edl and, 91-106- GA, 91-151-FA; Matter of Jeffrey B Friedl and,
91-154- GA, 92-2-FA; Matter of Jeffrey B Friedland, 92-20-GA;
Matter of Craig V Matte, 92-125-GA, 92-161-FA; Matter of David B
Schol field, 92-142-GA; NMatter of David B Scholfield, 92-155-GA;
Matter of Sherman Sharpe, Jr., 92-9114-GA, 92-145-FA; Matter of
M chael R Tovey, 91-187-GA, 91-252-GA; Matter of Tinmothy A
Wight, 91-51-GA, 91-74-FA; Matter of Tinothy A Wight, 91-199-
GA, 91-229-FA; Matter of Tinothy A Wight, 92-9-GA 92-38-FA.
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The i medi ate problemwi th this concept of eternal |icensure
isitsinconpatibility with the accepted nmeani ng of a revocation of
one's license. To revoke, according to Wbster's New Twentieth
Century Dictionary, Second Edition, is "towthdraw, to rescind, to
repeal, to cancel, to annul, as, to revoke a law, will, Iicense,
charter, or grant". Simlarly, Black's Law Dictionary, Fifth
Edition, (1979) defines revocation as:

The recall of some power, authority or thing
granted, or a destroying or nmaking void of
sone deed that had existence until the act of
revocation made it void. It may be either
general, of all acts and things done before;
or special, revoking a particul ar thing.

In the cases of Slade and Bl ake, the thing which has been
recal l ed, cancelled or annulled is the license to practice law in
M chigan. Once a hearing panel, the Board or the Suprene Court
declares in an order of revocation that an individual's license to
practice |law no |onger exists, further proceedings to suspend or
again revoke that |icense would not appear to be warranted.

The power of a hearing panel, the Board or the Suprene Court
to reinstate an individual's license to practice |aw under MR
9.124 or the Gievance Adnm nistrator's authority to seek contenpt
proceedi ngs against an individual in a circuit court to enforce a
di sbarment order [MCR 9.127(B)] are not inconsistent with the
notion of the conplete loss of the license to practice |aw
foll ow ng an order of revocation.

The Board's action in these cases is consistent with the
prevailing view in Mchigan that revocation of a license to
practice | aw ends the jurisdiction of the discipline agencies. For
exanpl e, the author's coment to MCR 9.106 in Wst's M chi gan Court
Rul es Practice, Martin, Dean and Wbster (1992) states:

"The difference between a five-year suspension
and a disbarnent would seem to be: 1) A
difference in termnology with greater stigm
bei ng attached to di sbarnent; 2) The disbarred
lawyer is not a lawer in any sense while a
suspended | awyer is still within the
jurisdiction of the disciplinary nmachi nery and
could be disciplined by an increase in the
length of suspension; and, 3) A suspended
| awyer will usually have an easier burden in
establishing entitlenent to reinstatenent than
a disbarred | awer." (enphasi s added) M chi gan
Court Rules Practice, p. 514.

Simlarly, Mchigan Rules of Professional Conduct and
Disciplinary Conduct published by the Institute for Continuing
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Education and witten by Law ence Dubin, fornmer Chairperson of the
Attorney Gievance Comm ssion, and former Gievance Adm ni strator
M chael Al an Schwartz states:

"However, there is a distinction between a
five-year suspension and a di sbarnment, al beit
a technical one. An attorney who has been
disbarred is reverted to lay person status; he
or she is no longer subject to disciplinary
jurisdiction, except for MR 9.127, under
whi ch he or she nay be subject to a contenpt
adjudication for violating the order of

di sci pli ne. An attorney who has been
suspended for five years remains subject to
di sci plinary jurisdiction because t he
attorney's license is not extinguished but

nmerely dormant. Thus an attorney who viol ates
a suspension order may receive additional
discipline as well as contenpt citations.™
Dubi n and Schwartz, Sec. 15.7

O her comentaries on discipline law and procedure have
reached the same concl usion. The Anmerican Bar Association's
St andards for | nposing Lawer Sanctions, approved February 1986 by
the Anerican Bar Association House of Delegates, states in its
definition of sanctions that "Di sbarnment term nates the i ndi vidual s
status as a |awer". ABA Standards for |nposing Lawyer Sanctions,
Sec. 2.2.

According to the ABA/BNA Lawyer's Manual On Professional
Conduct :

"Although a disbarred lawer is no |onger
subject to the disciplinary authority of the
state court, a court has power to hold a
former menber of its bar in contenpt of court
for continuing to practice law after
di sbarnment."” See In Re Sal burg, 106 W2d 242;
316 NWad 347 (1982).

The Admi nistrator points out that the Suprene Courts in at
| east three jurisdictions have, by case | aw or court rule, allowed
the continuation of disciplinary proceedi ngs agai nst an attorney
following his disbarnent. See Louisiana State Bar Association v
Krasnoff, 502 SO2d 1018, (LA 1987); Application of Kraener, 411
NW2d 71 (ND 1987); In re Prisock, 143 SO2d 434 (M SS 1962).

W al so note that the Model Rules for Disciplinary Enforcenent
adopted by the Anerican Bar Associ ation House of Del egates in 1989




includes the followi ng proposal for jurisdiction in matters of
attorney discipline:

"Any lawyer admtted to practice in this
state, including any fornmerly admtted | awer
with respects to acts commtted prior to
resi gnation, suspensi on, di sbar ment or
transfer to inactive status. . .is subject to
the disciplinary jurisdiction of this court
and the board”. MRLDE Rule 6(a).

There may be legitimte reasons why discipline authorities
shoul d be able to proceed against a | awer follow ng disbarnent.
In the case of an attorney whose disbarnent is based upon a
crimnal conviction, the possibility exists under MCR 9. 120(C) t hat
the Board m ght be required to vacate the order of discipline in
the event that the conviction is subsequently reversed. Although
that rule makes it clear that the Admi nistrator may neverthel ess
proceed agai nst a respondent in that case for the m sconduct which
led to the crimnal charge, wtnesses may be unavail able and
further proceedings could be difficult, if not inpossible.
Simlarly, although other pending matters against a disbarred
attorney are discontinued without prejudice, further disciplinary
prosecution my not be possible if the disbarred [|awer
successfully gains reinstatenment and evidence of his or her other
m sconduct is no | onger avail abl e.

Finally, to the extent that the Suprene Court's opinion in
Gievance Admi nistrator v Irving August, 438 M ch 296; 475 NWd 256
(1991) suggests that the full scope of a disbarred attorney's
m sconduct should be considered at the tine of reinstatenent,
di sconti nuance of pending matters could hanmper full consideration
of the petitioner's character during reinstatenment proceedings.

Wt hout question, the Supreme Court has authority, in the
exercise of its exclusive constitutional responsibility to
supervi se and di sci pline Mchigan attorneys, to nodify sub-chapter
9.100 to extend the jurisdiction of the Board to individuals whose
licenses to practice | aw have been revoked. W thout such a change
in the rules, however, the definition of "attorney" promnul gated by
the Court in MCR 9.101(5) |imts the Board's jurisdiction to
i ndividuals who are, at the tine of the proceeding, regularly
|icensed or specially admtted to practice lawin Mchigan, to the
excl usion of individuals whose |icenses have been revoked.

The Gievance Admi nistrator characterizes the notices of
di sconti nuance in these matters as "unaut hori zed" di sm ssals of the
Gri evance Conmm ssion's formal conpl ai nts agai nst respondents Sl ade
and Bl ake. The Adm nistrator further argues that the actions of
the Board' s executive director were the result of his "erroneous”
interpretation of MCR 9.101(5) and the Notices of Discontinuance
are therefore "without |egal effect”.
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The notices of discontinuance in the Matters of Russell G
Sl ade and David M Bl ake were executed in a mnisterial fashion by
the Board's Executive Director and GCeneral Counsel, who was
carrying out the policy of the Board. Since Cctober 1, 1978, it has
been the policy of the Attorney Discipline Board that pending
disciplinary matters against a disbarred attorney should be
di sm ssed or discontinued. The orders of dism ssal and/or notices
of di scontinuance issued by the Board in such matters since 1978,
i ncludi ng the notices of discontinuance in the Matter of Russell G
Sl ade and David M Bl ake, have been issued under the authority of
the Attorney Discipline Board and are consistent wth the
prevailing interpretation of MCR 9.101(5) in this state.






