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BOARD OGPl NI ON

The conplaint in this case charged that the respondent fail ed
to conply with applicable provisions of MCR 9.119(a-c, e,f,g) in
that he failed to file an affidavit of conpliance that he had
notified his clients, tribunals and opposing parties of a non-
di sciplinary suspension for failure to pay costs. Further, the
conplaint alleged, the respondent's affidavit filed with the
Supreme Court pursuant to MCR 9.123(A) was false because the
respondent had not conplied with the provisions of MCR 9. 119.

The respondent's default for failure to answer fornmal
conplaint 91-198-GA was filed on Novenber 20, 1991. On that date,
a second conplaint, 91-227-FA was filed alleging that failure to
file atinmely answer to a formal conplaint constituted a separate
act of professional msconduct. The respondent's answer to the
first formal conplaint, 91-198-GA was filed with the Board on
Novenber 22, 1991. A separate default on the failure to answer
conplaint was filed on Decenber 18, 1991.

After three adjournnments, the hearing panel conducted a
heari ng on Septenber 25, 1992. At the hearing, the respondent
noved to set aside the defaults, the notions were denied, and the
heari ng proceeded to the discipline phase of the proceeding. The
panel ordered that the respondent's license to practice law in
M chi gan be suspended for ei ghteen nonths.

Separate petitions for revi ew have been fil ed by the Gi evance
Adm ni strator and the respondent. The Gievance Adm nistrator
seeks an increase in discipline. The respondent argues, anong
ot her things, that notification to clients, tribunals and opposi ng
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parties under MCR 9.119 is not required followng an attorney's
aut omati ¢ suspensi on for non-paynent of costs under MCR 9.128. W
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must agree with the respondent’'s reading of those rules. Forna
conplaint 91-198-GA is therefore dism ssed.

The finding of m sconduct based upon the respondent's failure
to file a tinely answer to conplaint 91-198-GA is affirned. The
failure to file a tinmely answer, aggravated by the respondent's
failure to file an answer to conplaint 91-227-FA and further
aggravat ed by the respondent's prior disciplinary history, warrants
a suspension of thirty days.

An Order of Reprinmand and Restitution issued by Tri-County
Hearing Panel #84 in case no. 90-129-GA on Decenber 17, 1990
directed that the respondent pay costs of $495.76 within thirty
days of the effective date of the order. Under MCR 9.115(J)(3), an
order of discipline takes effect twenty-one days after it is mailed
to the respondent. The order was therefore effective January 8,
1991 and the costs were due on or about February 8, 1991. Both the
order and the enclosure letter to the respondent nmade specific
reference to the automati c suspensi on provision of MCR 9. 128 whi ch
states in part:

"If the respondent fails to reinburse the
State Bar for the expense within the tine
perscribed, a certified report of the non
paynent nust be filed with the Suprene Court,
and the respondent shal | be suspended
automatically until the respondent pays the
costs, or until a hearing panel or the board
approves a suitable plan for paynent, and
until fulfillment of the requirenents of Rule
9.123".

On February 12, 1991, the Attorney Discipline Board issued a
“"Notice of Automatic Suspension Pursuant to MCR 9.128" which
recited the respondent’'s non paynent of costs and st at ed:

“"IT I'S ORDERED that in accordance with MCR
9.128 as anended, effective June 1, 1987,
r espondent Seynour Fl oyd is suspended
automatically from the practice of |aw
effective February 8, 1991, until respondent
pays the costs described in the attached
Certification of Non-Paynent or until a
heari ng panel or the Board approves a suitable
pl an for paynent, and until fulfillnment of the
requi renents of MCR 9. 123(A)."

On March 15, 1991, the respondent filed the affidavit whichis
required by MCR 9. 123(A) stating that:

"After just |[sic] been duly sworn, the
under si gned, Seynour Floyd, deposes and says
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that he has conplied fully with the terns and
conditions of the Order of Aut omati c
Suspensi on issued by one Attorney Discipline
Board February 12, 1991.

Seynour Fl oyd

The i nstant proceedi ng was commenced with the filing of fornmal
conplaint 91-198-GA on Cctober 25, 1991. It charges that the
respondent failed to conply with MCR 9.119(a-c, e, f and g) in that
he failed to notify his clients or the courts of his suspension and
he failed to file an affidavit that he had provided that notice.
Further, the conpliant charged that the respondent's affidavit
filed with the Suprene Court on March 15, 1991 was false "for the
reason that respondent had not, in fact, conplied with the
provi sions of MCR 9.119." The respondent's conduct was alleged to
be in violation of MCR 9.104(1-4,9) and the Mchigan Rules of
Pr of essi onal Conduct, Rules 3.3(a)(1,4); 8.1(a) and 8.4(a-c).

The Board has previously ruled that "Default is an adm ssion
of the m sconduct alleged. Respondent's participationis |limted
to the assessenent of discipline and the question of liability is
cl osed. " Matter of Duane Elston, DP 100/82, Brd. Opn. p. 238
(1982), citing Anerican Central Corporation v Stevens Van Lines,
103 M ch App 507; 303 NWad 234 (1981). See also Matter of David A
G enn, DP 91/86, (1987); Matter of Donald L. Sugg, 91-181-GA; 92-
202-FA (1993). It nust be noted, however, that the cases cited by
the Board in its prior opinions explicitly Iimt the effect of a
default "to an adm ssion by the defaulting party as to all well-
pl eaded allegations." (enphasis added) Anerican Central Corp v
Stevens Van Lines, Inc. supra 303 NV2d at 236; Smak v Gwozdi k, 293
M ch 185; 291 NWad 270 (1940).

In this case, we agree with the respondent that his default
could not constitute an admi ssion that he had violated a duty
i mposed by court rule unless such a duty actually appears in the
rules cited in the conplaint.

The "Notice of Automatic Suspension Pursuant to MCR 9.128"
i ssued by the Board and nailed to the respondent on February 12,
1991 contains no reference to the notification requirenents of MCR
9.119. That Court Rule directs that:

"An attorney whose l|icense is revoked or
suspended, or who is transferred to inactive
status pursuant to MCR 9.121, or who is
suspended for non disciplinary reasons
pursuant to Rule 4 of the Suprene Court Rul es
concerning the State Bar of M chigan, shall,
wi thin seven days of the effective date of the
order of discipline, be transferred to
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inactive status or the non-disciplinary
suspension, notify all of his or her active
clients inwiting, by registered or certified
mai | , return receipt requested of t he
foll owi ng: . "

MCR 9. 119 does not explicitly require notificationto clients,
courts or parties followi ng a non-disciplinary suspension for non
paynent of costs pursuant to MCR 9.128. The Rule refers only to
non-di sci plinary suspensions pursuant to Rule 4 of the Suprene
Court Rules concerning the State Bar of Mchigan. (Failure to pay
annual bar dues). The Rule inposes a duty to notify within seven
days of the effective date of an order of discipline, atransfer to
i nactive status or a non-di sciplinary suspension (limted, as noted
above, to non-disciplinary suspensions for failure to pay bar
dues) .

In this case, the respondent was not subject to the only type
of non-di sciplinary suspension identified in the Rule, he was not
pl aced on inactive status, and he did not receive an "order" of
discipline. The Board's "notice" of automatic suspension issued
February 12, 1991 was sinply that--a notice. The respondent's
aut omati ¢ suspensi on for non-paynent of costs was the result of the
automati c operation of MCR 9.128 and not the result of any action
or notice issued by the Board.

It could be argued that a non-disciplinary suspension for
failure to pay costs is anal ogous to a non-di sci pi hary suspensi on
for failure to pay bar dues and thus falls within the spirit of MCR
9.1109. However, we are not prepared to inpose discipline based
upon an alleged duty which is not clearly set forth in the Court
Rules. If it is the Suprenme Court's intent to extend the duty of
notification in MR 9.119 to attorneys suspended for non-
di sciplinary reasons pursuant to MCR 9.128, that |anguage can
easily be added to this rule.

Di smi ssal of conplaint 91-198- GA does not, however, alter the
fact that the respondent failed to answer that conplaint in a
timely fashion. The failure to answer a conplaint in conformty
with MCR9.115(D) is itself a separate act of m sconduct warranting
di scipline. See MCR9.104(7). The failure to answer a conplaint or
a Request for Investigatin is substantive m sconduct and should
never be ignored by a hearing panel or excused as a peccadillo
unworthy of drawing discipline. Matter of Janes H. Kennedy, DP
48/ 80, Brd. Opn. p. 132 (1981).

"If suspension could not result from a
decision not to answer substantive charges,
pr of essi onal m sconduct could never be
censur ed. An attorney could ignore charges
brought against him knowi ng that no action
could be taken, and thus frustrate the whole
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gri evance procedure. In re Mes, 389 Mch 258;
205 Nwad 428 (1973).

In this case, the respondent's answer to conplaint 91-198-CGA
was due no later than Novenber 19, 1991 in accordance with MR
9,115(D). Respondent's default was filed by the Gievance
Admi ni strator on Novenmber 20, 1991. On Novenber 22, 1991, the
respondent filed an answer to fornmal conplaint consisting entirely
of the single words "admt" or "deny" to the individual paragraphs
in the conplaint. The Gievance Adm ni strator subsequently filed
a Motion for More Specific Answer. On March 24, 1992, the hearing
panel entered an order recognizing the entry of the respondent's
default and the respondent's subsequent failure to take action to
set aside that default. The panel's order clearly provided that
any further pleadings with regard to the respondent’'s default nust
be filed within ten days of that order. No action to set aside his
default was taken by the respondent until an oral notion was
presented at the hearing conducted on Septenber 25, 1992.

At the tinme the conplaint in this matter was served upon the
respondent in Cctober 1991, the respondent had been the subject of
six formal conplaints filed by the Gievance Adm nistrator in
previous nmatters. Two of those conplaints were based solely upon
the failure to answer formal conplaints. The respondent cannot
claiman unfamlarity with the discipline systemor its procedures.
Hs failure to file atinmely answer to the conplaint in this case,
conpounded by his failure to take tinely action to set aside the
default and his failure to answer the supplenental conplaint was
unexcusabl e and warrants a suspension of thirty days.

Concurring: John F. Burns, CGeorge E. Bushnell, Jr., Elaine
Fi el dman, Li nda S. Hotchkiss, MD., Mles AL Hurwitz and Theodore P
Zegour as

C. Beth DunConbe did not participate





