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CPI NI ON

We granted interlocutory reviewin these four cases to decide
whet her the Gievance Adm nistrator nmay be required to disclose
potentially excul patory information to respondents if he does not
intend to introduce the information at a hearing. The parties
agree that we have the power and authority under MCR 9. 110 to rule
on the issues presented.

After the formal conplaints were filed, respondents in each of
t he cases asked the Grievance Admi nistrator to provide potentially
excul patory information obtained during his investigation. The
Gi evance Adm ni strator refused to provide the information, relying
on MCR 9. 115(F) (4). The hearing panels i ssued different rullngs on
respondents' notions for production.?’

MCR 9. 115(F) (4) provides in relevant part:

Di scovery. Pretrial or discovery proceedings are not
permtted, except as foll ows:

(a) Wthin 21 days of the service of a fornal
conplaint, a party my demand in witing that
docunentary evidence that is to be introduced at
t he hearing by the opposing party be nade avail abl e
for inspection or copying. * *

(b) Wthin 21 days of the service of a fornal
conplaint, a party nay denmand in witing that the
opposing party supply witten notification of the
name and address of any person to be called as a
W tness. * * *

(c) A deposition nay be taken of a witness living
outside the state or physically unable to attend
t he hearing.

(d) The hearing panel nay order a prehearing
conference held before a panel nenber to obtain
adm ssions or otherw se narrow the i ssues presented
by the pl eadi ngs.

In his brief and during oral argunent, the Gievance
Adm ni strator asserted that MCR 9.115(F)(4) requires that he
wi t hhol d excul patory information fromeveryone except the Attorney

'attached as Appendi x Ais a sunmary of what each respondent requested and how
each panel rul ed. The Grievance Administrator stated that an order requiring
producti on of excul patory information is an order requiring production of all of the
requested information. Transcript of oral argunment at 198. Thus, if we order the
Gri evance Adninistrator to disclose "excul patory information," according to him he
woul d be required to disclose all of the requested information. Throughout this
opinion we wll use the term"excul patory information" in the generic sense to nean
all of the requested information



Gri evance Conmm ssion unless he intends to i ntroduce the i nformation
at a hearing. The Gievance Adm nistrator further insists that it
would be a violation of the rules if he were to disclose such
information to respondents. For exanple, see transcript of ora
argunment at 49-51.

Respondents argue that the rule does not prohibit disclosure
of the requested information and the rule, as interpreted by the
Grievance Adm nistrator, is unconstitutional and viol ates notions
of fundanental fairness.?

We conclude that the Supreme Court did not intend in MR
9.115(F)(4) to prohibit the disclosure of excul patory information
to respondents and that the Gri evance Adm nistrator's position, if
adopted, would be fundamentally unfair. W order the Gievance
Adm nistrator to disclose the followi ng to respondents:

1) Witten or recorded statenents and notes relatingto
interviews of respondents and ot her persons except notes
of mental inpressions of the attorneys for the Gievance
Admi ni strator or Gievance Comm Ssion

2) | nvesti gative reports and nenoranda.

3) Identification of all persons interviewed in
connection with the investigation.

4) Consi deration or inducenents, given or offered, or
threats nmade or suggested by any person acting on behal f
of the Grievance Adm nistrator or Gievance Conmi ssion to

any person interviewed in connection wth the
investigation and the crimnal record of each such
per son.

5) Al tangi bl e obj ect s obt ai ned during t he
investigation including audio and video tapes and
phot ogr aphs.

6) All excul patory information and naterial .?®
l.
The field of attorney discipline is fast becomng (or has

becone) a specialized area of practice. For many years, the vast
maj ority of cases coming before the Board involved primarily the

*The respondents have not nmde identical argunments. W nerely sumarize the
argunents as a group in this opinion.

3accor di ng to the Gievance Adnministrator, all of the requested information
conmes within the request for excul patory infornmation. See n 1, supra. However, so
there is no question, we order the Gri evance Admi ni strator to disclose all requested
i nf ormati on.



guestion of the appropriate anmount of discipline. Recently, cases

have presented nore legal and technical issues and are nore
conplicated and sophi sti cat ed. Respondents are nore frequently
represented by |awers who specialize in the area of attorney
ethics and discipline. It appears that this dispute has devel oped,

at least in part, because the office of the Gievance Adm ni strat or
has expanded its investigations to nore routinely include
subpoenai ng of witnesses and the taking of w tness statenents.

The parties agree that if these were civil or crimnal cases,
respondents would be entitled to the requested information.
However, attorney discipline matters are neither civil nor crim nal

cases; they are simlar and dissimlar to both. For exanpl e,
attorneys charged with m sconduct are not entitled to jury trials
-- aright given to all civil and crimnal trial litigants in the

state courts. The burden of proof in attorney discipline cases is
preponder ance of the evidence, the sane standard as in civil cases.
MCR 9. 115(J)(4). Respondents do not face inprisonnent or fines as
do defendants in crimnal cases. Respondents can be called as
Wi t nesses, but cannot be conpelled to incrimnate thenselves. And,
the refusal to answer questions on Fifth Amendnent grounds cannot
be used against a respondent. State Bar v Wll, 387 Mch 154
(1972).

The court rules provide that the general civil rules for non
jury cases apply to attorney discipline matters except where the
specific discipline rules differ. MCR 9. 115(A). Yet, case |aw
describes attorney discipline cases as "quasi crimnal" and
di sbarnent as "highly penal." State Bar v Wbl |, supra at 161, 164;
Matter of Baluss, 28 Mch 507, 508 (1874).

During oral argunent, there was a |engthy discussion of
whet her disclosure of the requested information would be a
"di scovery proceedi ng" under the rule. Respondents refer to MCR
6. 001 by analogy, whi ch prohibits "discovery proceedings" in
crimnal cases. The parties agree that notw thstanding the
prohi bition of "discovery proceedings” in MCR 6.001, a crimna
prosecut or woul d be required to di scl ose the requested i nformati on.
The Gievance Administrator attenpted to distinguish MCR 6.001,
stating that that rule only prohibits discovery proceedi ngs under
MCR subchapter 2.300 and that the requests in this case would not
fall within MR 2.300. Thus he argued, while the requested
information would not be excluded under MCR 6.001, it nust be
excl uded under MCR 9. 115(F)(4). W disagree. If this were a civil
case, the requests could be requests for production of docunents

*MCR 6.001(D) provides in relevant part:

The provi sions of the rules of civil procedure apply to cases governed
by this chapter, except ***

Depositions and other discovery proceedi ngs under subchapter
2.300 may not be taken for the purposes of discovery in cases
governed by this chapter.



and things under MCR 2.310. The conparison to MCR 6.001 is
therefore legiti mte and the requested i nformati on coul d be out si de
MCR 9. 115(F)(4) as it is outside MCR 6.001.

W agree with the Gievance Administrator that the rules
governing attorney discipline are designed to acconplish a pronpt
resolution. Indeed, the rules provide that the "[p]rocedures mnust
be as expeditious as possible.” MCR 9.102(A).

In adopting MCR 9.115(F)(4), the Suprenme Court apparently
determ ned that the del ays caused by | engt hy di scovery proceedi ngs,
such as interrogatories and depositions would unduly burden the
process.

However, while the rules state that there should be a speedy
resolution of attorney discipline matters, they contain no
[imtation as to anpbunt of time the Gievance Adm nistrator has to
conduct an investigation and there is no statute of limtation
applicable to bringing charges of attorney m sconduct. In
addition, the Gievance Admi nistrator has the power during his
investigation to "issue subpoenas to require the appearance of a
witness or the production of docunents or other tangible
things...." MR 9.112(D). A respondent has no such right in the
pre-conpl ai nt st age.

Thus, the Gri evance Admi ni strator coul d t ake years subpoenai ng
third parties and respondents for statenents and docunents in the
name of pre-conplaint investigation.® Then, as he has in these
cases, the Attorney Gievance Adm nistrator could assert to this
Board that the rules require a speedy disposition and that the
di scl osure of information which he has in his possession would
i mproperly delay the process and result in a "fishing expedition."®

The Suprene Court has indicated that the Gievance
Adm ni strat or should conduct discovery in the pre-conplaint stage
to insure that there is a sufficient basis for the charges before
filing a formal public conmplaint. Anonynous v Attorney Gievance
Commi n, 430 Mch 241, 253 (1988).

MCR 9. 115(F)(4) is neant to elimnate the general discovery

°t is our understandi ng that frequently the wtness statenents (including
statenments of respondents) are actually depositions conducted by one party -- the
Attorney Grievance Admi nistrator.

®For exanpl e, in Lubienski, the request for investigation was filed in 1986
and the Gievance Conmission filed its formal conplaint in 1992. The Gievance
Adm ni strator provided to respondent a list of 35 witnesses under MCR 9. 115(F) (4).
Respondent's counsel said that nmuch of the informati on was worthless. He hired an
investigator to interview these witnesses who found that several of the addresses
were inconplete or invalid. Respondent believes that the Gievance Adm nistrator
has statenents frommany or all of these witnesses. W agree with respondent that
his request to see these statenents is not a "fishing expedition" and the statenents
woul d have nore than miniml val ue. At the very least, disclosure of the
i nformati on nmay have reduced respondent's costly investigation.



utilized in civil circuit court matters which add time and expense
to the process. In providing for the Gievance Administrator's
di scovery in the pre-conplaint stage and in streanlining the post-
conplaint hearing process, the Supreme Court did not mean to
prohi bit the disclosure of excul patory information to respondents,
especially when the process could result in public disgrace and a
deprivation of the ability to earn a livelihood. Wile the rules
may be designed for a speedy process, they are not neant to give
the Gievance Administrator an unfair advantage and to deprive
respondents of excul patory information.’

There is no evidence that production of the requested
information would delay the process. Respondents are only
requesting information that the Gievance Adm nistrator has in his
files. The production of such information could in fact speed up
the hearing because the respondents could better prepare in
advance.

We concl ude that MCR 9. 115(F) (4) does not prohibit disclosure
of the requested information.

The Gievance Adm nistrator also asserts that t he
i nvestigation nmust remain confidential under MCR 9. 126, and t hus he
is prohibited fromdisclosing the requested information.

The confidentiality rule applies to the investigative stage of
t he proceedi ng. It is designed to protect attorneys from
al | egati ons which have not yet beconme public and could have an
irreparable inmpact on their reputations and practices. Anonynous
v Attorney Gievance Commin, supra; Leitman v State Bar Gievance
Board, 387 M ch 596, 600 (1972). In these cases, the investigative
stage had been concl uded, formal conplaints had been filed and t he
al | egati ons had becone matters of public record before respondents
requested the information. MCR 9.126.

The Gievance Admnistrator's argunent that there is a
"public/wi tness protection” need for confidentiality in the post-
conplaint stage is self-serving at best. The need to naintain the
confidentiality of information that the Gievance Adm nistrator

"The Gri evance Administrator relies on Anonynous v Attorney Gievance Conmin,
430 M ch 241 (1988) for the proposition that the Suprene Court has interpreted MCR
9.115(F)(4) as limting discovery. The question in Anonynbus was whether the
Gri evance Conmi ssion had the power to conpel an attorney under investigation to
appear as a witness and produce docunments. The Court held that the Conm ssion had
such power because the Conmmi ssi on nmust gather information in the pre-conpl aint stage
to protect the public and the "attorney who might otherwise be faced wth
insufficiently investigated accusations." 430 Mch at 253. The Court did not
address the questions of whether respondents had a right or need to obtain
excul patory information or whether such information is "discovery" under MR
9.115(F)(4) or "disclosure" outside of the rule. 1In civil cases, a party does not
have the right to conpel appearances and docunents before filing a conplaint. In
attorney discipline cases, only the "prosecuting arnmi' has that power.




chooses not to introduce at a hearing is no greater than the need
to maintain the confidentiality of information which he chooses to
introduce at a hearing. The parties agree that the |ater category
of information nust be disclosed under MCR 9. 115. Under the
Grievance Administrator's interpretation, he determ nes whether
informati on remai ns confidential after a conplaint has been filed,
and the question of whether to disclose exculpatory information
t hus becones one of adversarial strategy, not protection of the
public or even the wtness.

That this is not a question of public protection was
hi ghl i ghted during oral argument. Wen asked about the need for
confidentiality, the attorney for the Gievance Adm ni strator could
come up with only one exanple -- in the occasional situation where
a judge calls the Conmission with hearsay information about an
attorney. See transcript of oral argument at 208-210.

Under the Rules of Professional Conduct, |awers (including
judges) have the obligation to report "another |awer who has
commtted a significant violation of the Rules of Professiona
Conduct that raises a substantial question as to that |awer's
honesty, trustworthiness, or fitness as a |awer" regardless
whet her the report will be nade public or disclosed to respondents.
MRPC 8.3(a). And, the Gievance Adm nistrator has the power to
conpel cooperation through his subpoena power. MCR 9. 112(A).
These provisions provide sufficient protection fromthe suspected
fear of non-reporting and non-cooperati on.

Clients file the majority of the conplaints against | awers.
A conplaining client knows or pronptly learns that his or her
conplaint will be disclosed to the |awer. MCR 9.112(C)(1).
Typically, the client is a necessary wi tness and docunents in the
client's possession would be used at a hearing. Thus, the client
shoul d have no expectation that the information he/she provides
woul d remain confidential.

In Sadler v Oregon State Bar, 550 P2d 1218 (1976), the Oregon
State Bar argued that individuals would be reluctant to conplain
agai nst |awers if they knew their conplaints m ght becone public.
In responding to this argunent, the Oregon Suprene Court decl ared:

There is no evidence to prove, nor is it logical to
assune, that the conplainant would hesitate to criticize
an attorney if such criticism would becone public
know edge. The Bar's point that attorneys and judges
woul d be reluctant to report their brethren seens nore
val i d. A study of Bar discipline across the nation
concl uded that:

"L Lawers rarely conplain to disciplinary
agenci es about other |awers. Judges, too, are
reluctant to conplain to disciplinary agencies
about either |awer performance or |awer conduct.
Instead clients nost frequently supply the



regul atory inputs.”

550 P2d at 1221 (quoting Marks and Cathcart, Discipline Wthin the
Legal Prof ession: Is It Self Requlation? 1974 111 Law Forum 193,
207) .

In his brief, the Gievance Adm nistrator relies on In re
M kesell, 396 M ch 517 (1976) (a Judicial Tenure Conm ssion case).
There, the nmaster ordered the production of certain records. On
appeal , the respondent judge did not identify any docunents that he
did not, but should have received. Thus, the Court was not faced
with the question of whether certain information should have been
di scl osed. M kesell does not stand for the proposition that
respondents in attorney discipline cases (or even Judicial Tenure

Comm ssi on cases) shoul d be denied excul patory information.

In any event, Judicial Tenure Conm ssion proceedings are
different fromattorney discipline proceedings. First, our Suprene
Court has terned attorney discipline cases as "quasi crimnal" and

di sbarnment as "highly penal.” WIIl, supra; Baluss, supra. On the
ot her hand, the Court has declared that judicial tenure cases are
not "quasi penal in nature.” MKkesell at 527.

Second, in Judicial Tenure Comm ssion proceedi ngs, the Suprene
Court reviews the matter de novo and deci des whet her and to what
extent the judge shoul d be disciplined. Under our rul es governing
attorney discipline, the respondent has no right to have the case
deci ded by a court.

Finally, litigants and |awers nmay be reluctant to | odge
conplaints against a judge if they knew that the judge would be
given that information, especially if the judge were in a position
to make rulings on matters affecting them The sane concern does
not exist in attorney discipline cases.

The Gievance Adm nistrator has not denonstrated a need to
keep excul patory information fromrespondents and the rul es do not
SO require.

Respondent s assert that the Grievance Adm nistrator's position
woul d render the rule unconstitutional and fundanental fairness
requires the Gievance Admnistrator to disclose the requested
i nformation.

The Gievance Adm nistrator counters by arguing that in
i npl enenting MCR 9.115(F)(4), the Suprene Court necessarily
considered and ruled that the Ilimtation on disclosure of
i nformati on (assum ng we agree with the Grievance Adnm nistration's
reading of therule) is constitutional and thus fundanentally fair.

First, the Suprenme Court's inplenentation of court rul es under
its adm nistrative power is not equivalent toits rulings in cases



where adversaries present and refine issues for the Court's
consideration. In the latter situation, the issues are |litigated
and the Court focuses on the specific issues in dispute. 1In the
former situation, there is no actual case in controversy and there
are no issues that are |itigated.

We do not mean to suggest that the Court would intentionally
adopt an unconstitutional court rule any nore than the | egislature
woul d i ntentionally enact an unconstitutional statute. However, it
cannot be said that in its quasi |legislative rule making function
the Court is simultaneously acting in its judicial capacity to
review and rule on the constitutionality of its rules.

| ndeed, the Court has recognized that one or several of its
rul es could be found to be unconstitutional. For exanple, in State
Bar Grievance Administrator v Jacques (on renmand), 407 Mch 26
(1979), the Court in effect ruled that certain disciplinary rul es
were unconstitutional. See also, MCR 9.102(B) which recognizes
that a court rule could be found to be invalid and the comments to
MCR 6.001 which state: "As with the other M chigan court rules,
constitutional requirenents apply i ndependently of these rules and
in the event of any conflict, prevail over the requirenments of
t hese rules.”

We recogni ze that "discovery” is not a constitutional right.
Matter of Del Rio, 400 Mch 665, 686 (1977).% However, respondents
are not asking for discovery in the broad sense. They seek
potentially excul patory i nformati on which the prosecutor has in his
possessi on and whi ch the prosecut or coul d choose not to disclose to
respondents or the finder of fact.

The Gri evance Adm ni strator recogni zes that he has the duty to
develop a full and fair record. See transcript of oral argunent at
72.° Nevert heless, the Gievance Admnistrator uses MR
9.115(F)(4) as a bootstrap to maintain that the disclosure to
respondents of even the nost blatant excul patory evidence is
prohi bited unless the Gievance Adm nistrator intends to use the
information at the hearing. He adds buckles to the bootstrap by

that his due process rights had been viol ated because he was deni ed di scovery, but
the facts were to the contrary. Respondent was afforded discovery and he did not
identify any itens that were withheld fromhimthat he should have been given.

8el Riois a Judicial Tenure Conmission case. There, the respondent clained

°The Grievance Adnministrator cites State Bar Grievance Administrator v
Jacques, 401 Mch 516 (1977), but failed to disclose that the opinion had been
vacated. 436 US 952 (1978). Assuning that the vacated Jacques opinion is binding,
its holding that the Grievance Administrator is not required to produce all res
gestae wi tnesses does not nean that respondents are not entitled to obtain
excul patory information. A requirenment to produce all w tnesses who have know edge
of the m sconduct is far nore burdensone and costly than a requirenment to discl ose
excul patory information. Mbreover, the Jacques Court recogni zed that the question
of "fundanmental fairness" should be addressed separate fromthe court rul es and t hat
the Gri evance Administrator has the duty "to seek justice and to develop a full and
fair record.” 401 Mch at 529, 534.




arguing that the failure to disclose such information to
respondents does not violate his duty to develop a full and fair
record because the Supreme Court adopted the rule prohibiting the
di scl osure.

During oral argunent, the attorney for the Gievance
Adm ni strator said we nmust trust the Attorney Gi evance Conm ssi on
(prosecutor) to determ ne when excul patory information should be
introduced at a hearing and thus when the information would be
avai l abl e to respondents:

SECRETARY FI ELDVAN: Vell let's take the nobst extrene
exanpl e. Let's say under anyone's stretch of the
i magi nati on you have evidence that is excul patory.

MR, CUNNI NGHAM  Yes.

SECRETARY FI ELDVAN: You're going to use a witness to
testify, and you have another w tness who has said that
this first witness confessed to himhe was |ying, and he
was nmaking this whole thing up because he wanted to get
some noney in a nmal practice case or sonething el se.

Al so, let's say you have the nost bl atant evi dence that
it's excul patory. Is it your position that you don't
have to turn that over?

MR. CUNNINGHAM  Yes. | do not have to turn that over
because of the fact that we have a different type of
proceedi ng here than we do in a crimnal matter.

* * *

SECRETARY FI ELDMAN: -- would you say that that's fair?

MR. CUNNI NGHAM  Yes, because of the way the systemis
set up. It's not the matter of the prosecutor, it's not
the nmatter of the prosecutor standing as the
representative of the state or the liberty interest of
the individual. This is a matter of the Conm ssi on being
there present to review that type of evidence, or have
that type of evidence available, and the matter brought
forward to it.

* * *

SECRETARY FI ELDVAN: Now would you say that you're
developing a full and fair record * * * by not admtting
-- by not letting anyone know about the exculpatory
evi dence?

MR. CUNNINGHAM It's not that | don't |et anybody know
about it, | don't let the respondent know about it. * *
* Yes, that goes in front of the Comm ssion. That's a



deci si on t he Comm ssi on shoul d have full know edge of and
to decide the value, if any, to that extent.

CHAI RVAN BURNS: The Commi ssion is nothing nore or |ess
than a prosecutor; it happens to be a nunber of people.

MR. CUNNI NGHAM  Yes. *** There's an act of faith here
that if something clears that person, and the act of
faith, we're not going to give the prosecutor in a
crimnal case the act of faith, but we are going to nmake
that leap of faith in regard to the disciplinary
proceedi ng because of the follow ng procedures.

CHAI RVAN  BURNS: Then our decision, which wll be
reviewed by the Suprene Court, should be that we have
faith that in every instance, the prosecutor wll make
the right decision and therefore, we interpret the rul es
as the prosecutor asks us?

MR. CUNNI NGHAM No. W can say that there are avenues
wi thin the process of rectifying any errors that are made
-- ** * |'"man at will enployee, | try to hide evidence
fromthe grievance adm nistrator, |I'mout the door.

* * *

MR. BUSHNELL: And what does that do to the respondent,
what happens to respondent? You get fired, but in the
meantime, his |license has been taken away.

MR. CUNNI NGHAM  Again, sir, | think our disagreenent is
that the respondent's life is being destroyed. | think
that we do have that different interest inthe licensein
the crim nal

Transcript of oral argument at 70-72, 73-75.%°

Short of suborning perjury, we cannot inmagine a nore
fundamental violation of the duty to seek justice and develop a
full and fair record than to conceal excul patory information from
respondents as the Gievance Admnistrator here insists 1is
appropriate and required. W do not assume that the Gievance

YUnder MRPC 3.8(d), a prosecutor in a crimnal case nust: 1) "refrain from

prosecuting a charge that... is not supported by probable cause"; and 2) "make
tinmely disclosure to the defense of all evidence or information ... that tends to
negate the guilt of the accused or mtigates the degree of the offense.” W agree

with the Gievance Administrator that, by its ternms, MRPC 3.8(d) applies only to
prosecutors of crimnal cases. However, the Attorney Gievance Comission is "the
prosecution arm of the Suprene Court for discharge of its constitutiona

responsibility to supervise and discipline Mchigan attorneys.” MR 9.108(A). It
is incredible that a body charged with carrying out a prosecutorial function under
state Constitution sees no obligation to disclose evidence that negates or tends to
negate the charges brought and goes so far as to state that it is prohibited from
di scl osi ng such information unless it intends to use the information at a hearing



Adm ni strator or the Gri evance Commi ssion has any ill notive. They
may truly believe in a given situation that the exculpatory
information is not credi ble. However, respondents are entitled to
have the finder of fact make credibility determ nations. The
Grievance Adm nistrator's circuitous argunent to the contrary, he
should not be pernmitted to manipulate the truth seeking process
under the gui se of discovery limtations and confidentiality. More
i mportantly, such manipul ati on woul d be fundanentally unfair.

The Gievance Admi nistrator argues that attorney discipline
matters are admnistrative and quasi judicial in nature and thus
the requirenents for procedural due process in attorney discipline
cases are different fromthe requirenments in crimnal cases. He
urges the Board to apply the three part test set forth in Mthews
v Eldridge 424 US 319; 96 Sct 893; 47 Led 2d 18 (1976) and Pitoni ak
v Borman's, Inc. 104 Mch App 718 (1981). He also cites State Bar
v Estes, 390 Mch 585 (1973)." Yet, the Gievance Adninistrator
has cited no exanple where excul patory information was properly
wi thheld froma person facing a |icense revocation in any calling
or profession.

Attorney discipline matters are quasi judicial in that the
trials (hearings) are not conducted by judges, but by Suprene Court
del egates who function as its adjudicative arm MR 9.110. See
also, Inre Gand Jury 89-4-72, 932 F2d 481 (6 CA 1991), cert den

___UsS __ ; 112 Sct 418; 116 Led 2d 438 (1991). The hearing panels
provide for a fair and inpartial admnistrative tribunal. See
Pi t oni ak, supra. However, nerely because the hearing panels

provide a fair forum it does not necessarily follow that the
failure to turn over exculpatory information satisfies the
requi renents of fundanmental fairness.

Whet her the matter is approached by focusing on the question
of fundanental fairness or on the question of whether the rule
satisfies the Mathews v Eldridge test, the result is the same --
the informati on should be disclosed. The three factors identified
in Mathews v Eldridge are:

first, the private interest that will be affected by
the official action; second, the risk of an erroneous
deprivation of such interest through the procedures used,

and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the
Government's interest, including the function involved

and the fiscal and admnistrative burdens that the
addi tional or substitute procedural requirenment would
entail.

424 US at 335.

MEstes did not address any question involving the fairness of procedures.
Estes involved the question of the appropriate appellate standard of review




Assum ng Mat hews applies, it is favorable to respondents. As
di scussed above, our Suprenme Court has recogni zed that attorney
di sci pline proceedings are quasi crimnal in nature. Therefore,
the private interest of protecting a respondent's license to
practical lawis simlar to the interest of a crimnal defendant.
At least, the private interest concerns the protection of a
person's public reputation and the ability to earn a livelihood.
State Bar Gievance Administrator v Fried, 388 Mch 711 (1972).

The risk of an erroneous deprivation of the interest is great
where, as here, a party nmay be deprived of information which could
mtigate culpability and the agency which is charged wth
convincing the fact finder to limt or prevent the party from
practicing his profession because of cul pability, has the conplete
authority to withhold that information.

The Gievance Administrator asserts that the risk is
"practically, if not conpletely” non-existent because respondents
a) receive notice of the charges; b) receive service of pleadings;
c) may be represented by counsel; d) have a fair hearing panel; and
e) may appeal . However, the question is not whether the rules
provi de for certain procedural safeguards, but rather whether the
deprivation of exculpatory information inposes a risk that the
interest will be erroneously deprived. Wthout question, the risk
of such an erroneous deprivation is present here.

The val ue of providing the information is self-evident -- it
woul d substantially reduce the risk of an erroneous deprivation of
the interest. The state, through its adjudicative branch, has a

substantial interest in regulating the | egal profession. However,
the Gievance Adm nistrator has not articulated a governnental or
public interest which woul d be adversely affected by the di scl osure
of excul patory information. The information is readily avail able
and thus disclosure would not delay the proceedings or involve a
significant fiscal or admnistrative burden on the Gievance
Admi ni strator.

Applying the test urged by the Gievance Admi nistrator, the
substantial private interest of a respondent in a public discipline
proceedi ng outweighs the insignificant burden placed upon the
Gri evance Adm nistrator by allow ng disclosure of the excul patory
information already in his possession.

The disciplinary rules are designed to protect "the public,
the courts, and the |legal profession.” MCR 9.102(A). Disclosure
to respondents of excul patory informati on does not contravene this
rule. It is just as inportant to insure that |awers are not
unjustly or inproperly discipline for msconduct they did not
commit as it is to discipline lawers for msconduct they did
comi t. W do not serve the public, the courts or the |ega
prof ession by permitting a finding of msconduct and a resulting
suspensi on or revocation of a law |icense where information which
coul d have negated or mtigated the charges is withheld fromthe
party who has been charged with m sconduct.



Wil e respondents are not entitled to the full panoply of
rights afforded crimnal defendants, fundanental fairness and the
Grievance Adm nistrator's duty to seek justice and devel op a full
and fair record require that the Gievance Adm ni strator disclose
the requested information to respondents.
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I Matter of Jay A. Bielfield, ADB 87-88

The Respondent requested all wi tness statenents taken fromany
person by the Gievance Administrator or his staff during the
investigation relating to the conpl ai nt agai nst the respondent.

Inits order dated March 5, 1993, Tri-County Hearing Panel #69
grant ed respondent’'s notion and ordered the Gi evance Adm ni strat or
to provide "any and all wtness statenents, sworn or otherw se
given before him or his agent or taken by any person from said
Grievance Adm nistrator's office, to the respondent well prior to
trial".

[ 1 Matter of Al bert Lopatin, 92-224-GA

Respondent request ed:

A) Statenents provided by witnesses to the Gievance
Admi ni strator;

B) A list of individuals interviewed by the Gievance
Admi ni strator but not identified by the Adm nistrator as
W t nesses who may be call ed;

O Statenments of individuals not identified as
Wi t nesses; and,

D) Docunents in the possession of the Gievance
Admi ni strator which the Adm nistrator does not intend to
i ntroduce at the hearing.

In its order dated January 12, 1993, Tri-County Hearing Panel
#26 granted respondent’'s notion in part, and ordered the Gievance
Adm ni strator to provide the witness statenents [Part A], a list of
i ndividuals interviewed [Part B], and docunents in the possession
of the Gievance Admi nistrator [Part D]. The panel denied the
request for statenents of individuals not naned as w tnesses [Part
Cl. The panel ruled unaninously only as to Part A--statenents by
individuals identified as witnesses. Panel Menber Al bert Calille
di ssented as to Parts B and D on the grounds that the hearing panel
was Wi thout authority to expand the scope of discovery enbodied in
MCR 9. 115(F) (4). Panel Chairnman Arthur Tarnow di ssented as to the
denial of the respondent’'s request for statenents of individuals
not called as witnesses by the Gii evance Adm nistrator [Part C] on
the grounds that denial of the information to respondent
constitutes a deni al of due process guaranteed by the constitutions
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of Mchigan and the United States.

[ 11 Matter of Richard M Maher, 92-225-GA

Respondent request ed:

1) Witten or recorded statenents or notes of
statenents given by the respondent to the Gievance
Admi ni strator;

2) Statenents by any individual interviewed during the
Grievance Adm nistrator's investigation of the charges
agai nst the respondent;

3) A list of all persons interviewed during the
Adm nistrator's investigation;

4) Tangi bl e objects in the Adm nistrator's possessi on,
i ncluding tapes or film and,

5) Al'l excul patory information.

Inits order of Decenmber 18, 1992, Tri-County Hearing Panel #2
granted the respondent's notion in part, and ordered the Gievance
Adm nistrator to provide statenents given to the Gievance
Adm nistrator by the respondent or individuals listed by the
Adm ni strator as w tnesses. The panel denied respondent's other
requests.

IV Mtter of Ricardo Lubienski, 92-157-GA

Respondent request ed:

1) Witten or recorded statenents given to the
Gri evance Adm nistrator by the respondent;

2) Statenents or notes of statenments taken from
i ndividuals by the Adm nistrator or his investigators
during their investigation;

3) A list of all persons interviewed during the
i nvestigation;

4) A statenent of the consideration or i nducenent given
or offered or threats made or suggested to any person
interviewed in connection with the investigation and the
crimnal record of such persons;

5) | nvestigative reports and nenoranda;
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6) Al'l tangi bl e obj ects including photographs, tapes or
film and,

7) Al'l excul patory information.

Inits order dated January 14, 1993, Tri-County Hearing Panel
#8 deni ed respondent’'s request, with the exception of the nateri al
specifically identified in MCR 9.115(F)(4), i.e. the nanmes and
addresses of all witnesses intended to be called and i nspecti on of
all docunents intended to be introduced.





