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VEMORANDUM OPI NI ON

A formal conplaint charging that respondent, John F. Ogurek, had
commtted acts of professional msconduct warranting discipline was first
filed in this matter on October 4, 1990 and was assigned to Tri-County
Hearing Panel 151 of the Attorney Discipline Board. The proceedi ngs before
that panel resulted in a request from the panel that the matter be
reassi gned and t he case was assigned to Tri-County Heari ng Panel #78 (Harvey
. Wax, Raynond J. Sterling, and Ann S. Loridas-Randall) on Decenber 20,
1991. On June 25, 1992, the Board notified all parties that hearing paneli st
Sterling was replaced by Ms. Otarz-Schwartz. The nmotion to disqualify M.
Otarz-Schwartz was filed Cctober 6, 1992.

The Gievance Adm nistrator's notion recites that: 1) Panel nenber
Otarz-Schwartz is married to M chael Al an Schwartz; 2) M chael Schwartz was
enpl oyed by the Mchigan Attorney Gievance Comm ssion as the Gievance
Adm ni strator fromCctober 1979 t hrough Septenber 1988; 3) M. Schwartz has
represent ed respondents i n disciplinary proceedi ngs and currently represents
respondents in matters before other hearing panels; 4) The affidavit of
M chael Schwartz has been submitted on behalf of a respondent in an
unrel at ed proceedi ng before another hearing panel regarding policies which
may have been effect prior to 1988 during his tenure as Gievance
Adm nistrator. Counter affidavits have been filed in that action on behalf
of the current Administrator; 5) A Mtion to Strike Mchael Schwartz'
Affidavit in the unrelated case was signed by associate counsel, Joan
Vestrand, who is also the Gievance Comm ssion attorney assigned to
prosecute t he Ogurek case; and, 6) Newspaper accounts of the di spute between
M. Schwartz and the Gievance Adm nistrator's office in the unrel ated case
i nclude comments attributed to M. Schwartz which are characterized in the
nmotion as "personal attacks" on the character and conpetency of the current
G i evance Adm nistrator.
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It is the petitioner's position that the *public, highly adversi al
position M. Schwartz has taken against petitioner and the Attorney
G i evance Conmi ssion” create a likelihood of bias or an appearance of bias
on the part of hearing panel nenber Sara dtarz-Schwartz sufficient to
require her disqualification.

Panel nenber A tarz-Schwartz has declined to disqualify herself from
this case. Therefore, this notion is decided by the Board s chairperson
under the guidelines of MCR 2.003, as provided by MCR 9.115(F)(2)(a).

Under sub-rule MCR 2.003(B), a judge is disqualified when he or she
cannot inpartially hear a case, including the situations and rel ationships
covered under sub-rules (B)(1-7). The Administrator's brief specifically
calls attention to sub-rules (B)(1,2 & 7). Sub-rule (B)(1l) directs
di squalification when a judge is assigned to a proceeding i n which he or she
is interested as a party. It is not alleged that Ms. Otarz-Schwartz is
interested as a party in the Matter of Gievance Admnistrator v John F.
Qgurek. Nor it is alleged that her husband, M chael Schwartz, has any
interest as a party or as an attorney for a party in this case.

Sub-rule (B)(7) directs disqualification when a judge "is disqualified
by law for any other reason”. The notion does not allege that Ms. Otarz-
Schwartz is disqualified as a matter of |aw

Al though not cited in the notion, sub-rules (B)(3-6) have been
revi ewed and have been found to be clearly inapplicable. There is no claim
t hat panel nenber O tarz-Schwartz has any financial, professional, famly
or corporate relationship with any party or attorney in the Mtter of
Gievance Adm nistrator v John F. Qgurek.

It has not been alleged or shown that this panel nenber harbors any
ill wll toward the Gievance Administrator or the Attorney G evance
Commi ssion or that she has engaged in any conduct or made any statenent
which would renotely suggest any bias or prejudice for or against the
Gievance Adm nistrator or his counsel.

It appears that the sole basis for this notion is the panel nenber's
marital status as the wife of an attorney who has publicly expressed an
unfavorabl e opi nion toward one of the parties appearing before the panel.
The petitioner's position is sunmarized in the concl udi ng paragraph of the
brief:

"Ms. Schwartz is the wife of M chael Alan Schwartz.
M. Schwartz' opinion of petitioner has, of late,
been made abundantly clear by M. Schwartz' very
public and deneaning attacks on petitioner. Under
these circunstances, it would be grossly unfair to
petitioner and the interests of the public to permt
Ms. Schwartz to remain on this panel. There is a
great likelihood and/or appearance that Ms.
Schwartz cannot be a fair and inpartial jurist.”
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This notion has therefore been considered under MCR 2.003(B)(2) with
regard to the Ilikelihood that panelist Otarz-Schwartz is biased or
prej udi ced agai nst the Gi evance Adm nistrator, or will appear to be biased,
because of the publicly stated opinions of her husband.

The Gri evance Administrator properly asserts that it is not necessary
to show actual bias on the part of the decision maker where experience
teaches that the nere probability of bias is too high, Cranpton v Depart nent
of State, 395 Mch 347, 351 (1975). In a 1991 opinion, the Attorney
Di sci pli ne Board recogni zed that disqualification may be appropriate even
where no actual bias or prejudi ce has been shown. Matter of Joseph W Mch
ADB 131-88, (6/25/91). However, where there is no allegation of actual bias
or prejudice and disqualification is sought solely on the basis that bias
or the appearance of bias is "likely" or "probable", the noving party nust
denonstrate nore than a nmere suspicion or nore than a nere possibility of
bias. As stated in another matter, the appropriate test for an appearance
of bias is the test which has been adopted under the federal rul es governing
the disqualification of judges, that is, whether an objective disinterested
observer fully informed of the facts underlying the grounds on which recusa
i s sought would entertain a significant doubt that justice would be done in
the case. Pepsico v MM Ilan, 764 F2d 458, 460 (1985).

Based upon the facts alleged in this notion, it has not been
established that an objective, disinterested observer would entertain
significant doubts that Ms. Otarz-Schwartz will discharge her obligations
as a panelist with fairness and inpartiality.

For pur poses of deci di ng this noti on, t he petitioner's
characterizations of the public statenents attributed to M chael Schwartz
are accepted and it is assuned for purposes of this notion that those
statenments woul d be grounds for disqualification had they been uttered by
Sara O tarz-Schwartz

The sole issue presented in this notion is whether or not it should
be presuned that this panel nmenber shares the all eged biases or prejudices
of her spouse. Such a presunption is not supported by nodern case |aw,
experi ence or conmon sense.

MCR 2.003(B)(2) requires disqualification of a judge when the judge
cannot inpartially hear a case, including a proceeding in which the judge
"is personally biased or prejudiced for or against a party or attorney."
(enphasi s added) Neither this rule or the authorities cited with this notion
suggest that a decision maker should be disqualified automatically because
a spouse or other menmber of his or her famly nmay be biased or prejudiced
against a party in the proceeding. It is the understanding of this witer
that judges at all |levels of Mchigan's court system including the state's
hi ghest appellate tribunals, have spouses who are attorneys. | can find no
precedent for the suggestion that a trial judge, Court of Appeals judge or
Suprenme Court justice would be disqualified froma matter because of the
public statenents of his or her spouse in an unrel ated case.





