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The consolidated conplaints in this case charged that the respondent
neglected a legal matter entrusted to her and failed to conmunicate
adequately with her client; failed to answer a Request for Investigation
and failed to file a tinely answer to a formal conplaint. Based upon the
evi dence presented, the hearing panel concluded that the charges of negl ect
and non-conmuni cati on had not been established. The count which alleged
failure to answer a Request for Investigation was dism ssed on the grounds
that the Request for Investigation was not actually delivered to her and the
respondent did not have adequate notice. Finally, the panel concluded that
a finding of professional msconduct for failure to file a tinely answer to
a formal conplaint was not warranted where it was established that the
respondent nmiled her answer to the conplaint thirteen days after she
received it and within twenty-one days after the conplaint was nmailed to
her .

The Gievance Admi ni strator does not chall enge the panel's dism ssa
of the count which charged neglect of a client matter. The Adm nistrator
seeks review in this case on the issues of the respondent's failure to
answer a Request for Investigation and failure to file a tinmely answer to
a formal conplaint. We affirmthe hearing panel's decision.

Formal conplaint 91-202-GA, Count |1, charged that the respondent
failed to answer a Request for Investigation served upon her by regul ar mail
on April 19, 1991 and served by certified mail on My 15, 1991. It is
undi sputed that both mailings were addressed to the respondent at the office
address which she had registered with the State Bar of Mchigan in
accordance with Rule 2 of the Suprene Court Rul es concerning the State Bar.
Respondent Russell testified that she received neither mailing and had no
notice that the Request for Investigation had been filed until she received
a formal conplaint on Novenber 8, 1991



Board Opinion re: Rhonda R Russell, 91-202-GA; 91-235-FA Page 2

Inits report, the panel noted the respondent’'s testinony that she had
experienced difficulty in obtaining her mail during the tine in question,
that the mailing address was shared by four different conpanies and that the
entrance to her office was not actually on the sanme street as her nmiling
address. There is anple evidentiary support in the whole record to support
the panel's conclusion that respondent Russell did not have actual notice
of the Request for Investigation as alleged in Count Il of Conplaint 91-202-
GA. In light of that evidentiary support, the panel's factual findings on
this issue nust be affirned. Gievance Admnistrator v August, 438 M ch 296;
304 NW2d 256 (1991); In re Ginmes, 414 Mch 483; 326 NWd 380 (1982).

It is the Gievance Admnistrator's position, however, that non-
delivery of the Request for Investigation does not constitute a defense and
t hat discipline nust be i nposed whet her or not Ms. Russell actually received
the Request for Investigation. This position was explicitly argued to the
hearing panel in closing argunents:

"Adm nistrator's Counsel: Exhibit 2 is the Request for
Investigation that was served. And the fact that she
doesn't get it is not material or relevant, because the
rule says service is effective at the tine of mailing and
non-delivery doesn't affect the validity.” (Tr. p. 116)

The Rule referred to by the Adm nistrator is MCR 9.112(C) (1) (b) which
states, in part,

"Service [of the Request for Investigation) is effective
at the tine of mailing, and non-delivery does not affect
the validity of service".

Adoption of the argunent presented in this case would result in the
i nposition of professional discipline in every case involving a failure to
file atinely answer to a Request for Investigation even if the respondent
coul d establish conclusively that there was non-delivery. To cite extrene
exanpl es, discipline would be inposed even if it were established that the
respondent' s mail box had been destroyed by vandal s, that the post office had
burned to the ground or that the mail carrier had thrown his deliveries in
a landfill.

We recogni ze the constitutional validity of MCR 9.112(C)(1)(b) as a
means of providing notice which is reasonably cal cul ated, under all the
ci rcunstances, to apprise the subject attorney of the pendency of the
i nvestigation. Miullane v Central Hanover Bank & Trust Conpany, 339 U.S. 306,
94 L Ed 865, 70 S. Ct. 652 (1950). This is particularly true in light of the
requirenent of Rule 2 of the Supreme Court Rul es regarding the State Bar of
M chi gan that every nmenber of the State Bar shall notify the Bar of his or
her correct address and "The name and address on file wth the State
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Bar of M chigan at the tine shall control in any matter arising under these
Rul es i nvolving the sufficiency of notice to a nenber . . .As a conment at or
has not ed:

"A respondent can hardly conplain If his or her |ast known
address is not his or her address, since the discrepancy
woul d be caused by the respondent’'s own violation of the
duty to comply with the Suprenme Court Rul es". Dubi n
and Schwartz, Mchigan Rules of Professional Conduct and
Discipline Procedure, ICLE, Ann Arbor, M 1989.

Rat her, our concernis with the | ack of due process which would result
in the adoption of a rule preventing the exercise of any discretion by a
heari ng panel where the panel concludes that the lack of notice to the
respondent was not the result of any culpability on the part of the
respondent. In such cases, we believe that non-delivery, through no fault
of the respondent, may be material and rel evant.

Havi ng determ ned that there was proper evidentiary support for the
panel's factual finding in this case, we affirmits decision to dismss
Count 11 of Conplaint 91-202-GA

W have also considered the claim that the hearing panel erred by
di sm ssing Conplaint 91-235-FA This conplaint, filed Novenber 22, 1991,
charged t hat Formal Conpl ai nt 91-202- GA was served on t he respondent by nail
on Cctober 31, 1991, that the respondent’'s answer to that conplaint was not
filed wthin twenty-one days of the date of service, in violation of MR
9.115(D); and that this failure to file a timely answer constituted
prof essi onal m sconduct in violation of MCR 9.104(1, 2,4,7) and the M chi gan
Rul es of Professional Conduct, 8.1(b); 8.4(a,c).

The hearing panel found that Forrmal Conplaint 91-202-GA was sent to
the respondent by certified mail from Detroit on October 31, 1991.
Respondent Russell received the conplaint on Novenber 8, 1991. The panel
found that respondent Russell placed her answer to the complaint in the mail
on Novenber 21, 1991.

The panel's factual findings are unchallenged by either party. For
purposes of our review, it is conceded that Ms. Russell's answer to the
conmpl aint was nmailed thirteen days after she received the conpl ai nt and t hat
it was mailed within twenty-one days after the conplaint was nmailed to her.
It is also clear fromthe record that, although the nmenbers of the hearing
panel received Ms. Russell's answer on Friday, Novenber 22, 1991, the
original answer nmailed to the Attorney Discipline Board was not received and
filed until Monday, Novenber 25, 1991.

The Gievance Adm nistrator argues correctly that the G evance
Adm ni strator's voluntary wi thdrawal of the default entered on Novenber 22,
1991 did not preclude a finding by the panel that the failure to file a
tinmely answer constituted m sconduct. Neither is such a finding nandated.
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The record discloses that when Ms. Russell received the first formal
complaint in Novenber 1991, she immediately telephoned the Gievance
Adm ni strator's counsel whose name appeared on the conplaint. It is not
di sputed that she stated in that call that she had not been aware of the
Request for Investigation and that she explained that she had experienced
difficulty in receiving her mail. The respondent advised counsel that she
woul d need the Request for Inves tigation in order to respond to the
al l egations in the formal conpl aint.

Approxi mately one week later, on Novenber 15, 1991, a copy of the
Request for Investigation was sent to the respondent with a letter remn nding
her that she had twenty-one days, from Cctober 31, 1991, to file an answer
to the conplaint. (Exh. #8) The respondent received that |letter and a copy
of the Request for Investigation, on Monday, Novenber 18, 1991. (Tr. p. 26)
She prepared an answer to the Request for Investigation and an answer to the
conpl aint and mailed both documents on Thursday, Novenmber 21, 1991. The
Gievance Adm nistrator's default and suppl enmental conplaint for failure to
answer were filed on Friday, Novenmber 22, 1991, the same day the answer was
recei ved by the panel nenbers. The original answer was apparently delivered
to the Board on Saturday, Novenber 23, 1991 and tinme-stanped on Monday
nmor ni ng, Novenber 25, 1991.

Under these circunstances, the hearing panel declined to inpose
discipline for the respondent's failure to file a tinmely answer to a
conplaint. W do not believe that reversal of that decision is warranted.

John F. Burns, Elaine Fieldman, Linda S. Hotchkiss, MD., Mles A
Hurwi tz and Theodore P. Zegouras

Board Menbers Ceorge E. Bushnell, Jr. and C. Beth DunConmbe did not
participate in this decision.





