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MEMORANDUM OPI NI ON

The petitioner, Janes M Cohen, was suspended fromthe practice of | aw
in Mchigan for a period of 120 days by order of the Attorney Discipline
Board filed July 30, 1990. Matter of James M Cohen, ADB 147-89. The
petitioner comrenced reinstatenment proceedings by filing a petition for
reinstatenment on May 23, 1991. Matter of the Reinstatenent Petition of Janes
M _Cohen, Case No. 91-159-RP. The hearing panel Order of Reinstatenent in
that case was denied by the Attorney Discipline Board in an order issued
June 11, 1992. The petitioner's application for |eave to appeal was deni ed
by the Suprene Court on Cctober 6, 1992.

On Cctober 15, 1992, the petitioner filed a second petition for
rei nstatenment whi ch has been docketed by the Attorney Di scipline Board under
Case No. 92-266- RP.

On Cctober 30, 1992, the Gievance Admi nistrator filed a Mtion to
Dismiss the Petition for Reinstatenent. The notion rai ses three grounds: 1)
That the petitioner fails to establish that the petitioner has refunded
certain unearned fees to a client; 2) That the petitioner has not reinbursed
the State Bar of Mchigan for the costs assessed in the previous
reinstatenent proceeding; and, 3) That the petitioner has failed to
establish that he has notified all his active clients of his return to the
status of suspended attorney as the result of the Board's prior order
denying his previous petition for reinstatenent. It is the Gievance
Admi nistrator's position that the petitioner's failure to fulfill these
obligations should result in dismssal of the petition for reinstatenment in
the interest of judicial economny.

A proceeding to determine eligibility for reinstatenent is instituted
by the filing of a petition for reinstatement with the Supreme Court clerk
and a copy with the Gievance Comm ssion and the Discipline Board. MR
9.124(A) further directs that "if the petitionis in proper form the Board
must assign it to a hearing panel”. After the filing of the petition, the
G i evance Admi nistrator must performthe duties described in MCR 9.124(B),
including the publication of a notice in the M chigan Bar Journal and the
preparation of a witten report and a hearing must then be held before a
heari ng panel appointed by the Attorney Discipline Board. At that hearing,
the petitioner has the burden of establishing his or her eligibility by
cl ear and convincing evidence in accordance with the criteria set forth in
MCR 9-123( B).
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hearing panel. None of these issues, however, is related to the Board' s
initial duty to determ ne whether or not the petition for reinstatenent is
in proper form It has not been all eged or established that the petition for
reinstatenent filed on Cctober 15, 1992 is not in proper form

The Gievance Administrator request to dismiss the petition for

reinstatement on grounds of "Judicial econonmy"”™ inplies that further
proceedings on this petition are pointless because the petitioner cannot
possibly prevail. In that respect, the Gievance Adm nistrator's notion

resenbles a notion for summary disposition. Considered in that light, the
motion fails to establish grounds warranting dism ssal of the petition for
rei nstatement.

The Board's prior decision to deny reinstatenment was based, in part,
upon the evidence presented to a reinstatenment hearing panel that the
petitioner had failed to conmuni cate adequately with a client regarding his
i npendi ng suspensi on and had failed to return an unearned fee to the client,
Stephen Dickson. The Board's opinion acconpanying the order denying
rei nstatenent concluded with the follow ng paragraph:

"This conclusion [denial of reinstatenent] is based on the
evi dence presented to this hearing panel and shoul d not be
construed as a permanent bar to the petitioner's
reinstatenment. MCR 9.123 and 9.124 do not prevent the
imediate filing of another petition for reinstatenent.
Upon an appropriate denonstration by the petitioner that
he has achi eved the proper understanding of his ethical
obligation to comunicate with his clients, and upon a
further showi ng that he has discharged his obligation to
M. Dickson, a different result would, of course, be
possi ble."

The "obligation" referred to in the Board' s opinion may well be a
relevant issue in further reinstatement proceedings involving this
petitioner. It is not, however, an obligation inposed by the Board as a
precondition to the filing of a petition for reinstatenent.

The petition for reinstatenent contains the petitioner's statenents
that he has conplied fully with the original order of suspension and that
he notified his clients of that suspension. The Gievance Adm nistrator's
Motion to Dismss does not challenge either of those assertions.

The petition for reinstatement is deened to be in proper formw thin
the nmeaning of MCR 9.124(A). The requirements of MCR 9.111(B)(1) and MR
9.124(B) dictate that a hearing on a petition for reinstatenent cannot be
schedul ed until a notice of reinstatenent has been published in the M chi gan
Bar Journal . Upon publication of such a notice in this case, the matter wll
be assigned to a hearing panel and a hearing will be schedul ed no | ess than
twenty-ei ght days and no nore than fifty-six days after publication





