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The Grievance Adm ni strator has appealed the dismssal of a
formal conplaint in this matter and clains that the hearing panel
erred in ruling that MCR 9.126(A) barred the introduction of the
respondent’' s answer to the request for investigation into evidence.
The panel's evidentiary ruling is reversed. An attorney's answer
to a request for investigation as well as other evidence obtained
by the Gievance Administrator during the course of an
i nvestigation may be di scl osed at a subsequent public hearing and,
if otherwi se adni ssible, may be received into evidence.
Neverthel ess, we affirm the hearing panel's decision to disn ss
based wupon the petitioner's refusal to proceed wth proofs
followi ng the panel's evidentiary ruling.

The Gievance Administrator's conplaint charged that the
respondent was retained by Leon Rodgers in May 1986 to contest a
default judgment of divorce. Count | charged that M. Baungart ner
failed to appear at a hearing on June 2, 1986, resulting in the
entry of a default judgnment against his client . Count Il charged
that respondent told his client that he intended to file a notion
for reconsideration and, if he was not successful, that he would
file an appeal. It was alleged that his failure to take further
action on his client's behalf constituted m sconduct.

The respondent filed an answer to the conplaint. He admtted
that he did not appear at the hearing but stated that he was led to
bel i eve by opposi ng counsel that the default judgment woul d not be
presented without prior notice. In answer to Count Il, he stated
that he was not, in fact, retained to pursue the appeal and that he
specifically advised the client that an appeal was not worth
pur sui ng.

At the hearing on Cctober 18, 1988, counsel for the Gievance
Adm nistrator called the respondent as an adverse witness in
accordance with MCR 9. 115(H). The respondent's testinony that he
was not retained to pursue an appeal was consi stent with his answer

to the formal conplaint. The respondent's answer to the request
for investigation was then nmarked as an exhibit and offered into
evi dence. Respondent’'s counsel objected on the grounds that an

answer to a request for investigation is information received
during the Gievance Adm nistrator's investigation andis therefore
strictly confidential within the nmeaning of MCR 9.126(A). After
sonme discussion, the hearing panel sustained the respondent's



obj ection and rul ed that the respondent’'s answer to the request for
i nvestigation could not be nade public.

Following the panel's denial of the petitioner's notion to
adjourn and take an interlocutory appeal and disnmss wthout
prejudi ce, the Gievance Adnmi nistrator's counsel indicated that he

could not proceed in view of the panel's ruling. Counsel
specifically stated that he could not proceed because the panel's
ruling prevented him from inpeaching the respondent. The

respondent's notion to dismss with prejudice was granted by the
panel .

This case presents two questions: 1) Does MCR 9.126(A)
preclude the disclosure of an attorney's answer to a request for
investigation at subsequent disciplinary hearings which are
“public" in accordance with MCR 9. 115?, 2) Under the circunstances
of this case, was the Gievance Adm nistrator's counsel justified
inrefusing to go forward with proofs foll ow ng the panel's refusal
to allow evidence offered for the purpose of inpeachnent? W
concl ude that both questions nmust be answered in the negative.

In its report, the hearing panel cited MCR 9.126(A) which
directs that "investigations by the adm nistrator or the staff nay
not be nmade public" and MCR 9.126(B) which directs that "hearings
before a hearing panel and the Board nmust be open to the public.”
The panel reasoned that matters obtained by the Gievance
Adm nistrator during investigation, including the respondent's
answer to the request for investigation, would be made "public" if
considered at a hearing and they nust therefore be excluded from
evi dence.

Such a ruling is clearly at odds with the Suprene Court's
charge in MCR 9.102(A) that these rules are to be liberally
construed for the protection of the public, the courts and the
| egal profession. Further, such a ruling would prevent enforcenent
of ot her sections of sub-chapter 9.100. W note for exanple, that
MCR 9. 104(6) states that an attorney commts an act of m sconduct
when he or she "makes a knowi ng m srepresentation of any fact or
ci rcunst ance surroundi ng a request for investigation."” The panel's
ruling, if allowed to stand, would prevent the &Gievance
Adm nistrator from offering any evidence in support of such a
charge since the all eged m srepresentati on was obtai ned during the
course of the Grievance Administrator's investigation. Such a
result was clearly not intended when these rules were drafted.

The position urged by the respondent would prevent the
Grievance Admnistrator from presenting the testinony of a
conpl ai nant on the grounds that such testinony woul d sinply repeat
information originally disclosed to the Admnistrator in the
initial investigation. Simlarly, that interpretation of the rul es
would prohibit the introduction of bank records and other
docunent ary evi dence obt ai ned by the Gi evance Adm ni strat or during
the investigative stage of these proceedings. In short, the
Adm ni strator would effectively be barred from prosecuting nost



cases.

The confidentiality requirenments of MCR9. 126(A) were i nt ended
to protect the professional and personal reputations of attorneys
agai nst whom groundl ess conpl ai nts have been | odged by nenbers of
the public. However, once a formal conplaint has been filed with
the Board in accordance with MCR 9. 115(B), those considerations of
confidentiality no |onger apply. We cannot conceive that the
Suprene Court intended that MCR 9.126(A) be used to prevent the
i ntroduction of evidence which otherw se woul d be adm ssi bl e.

Having ruled that the panel erred in sustaining the
respondent's objection to the adm ssibility of his answer to the
Request for Investigation, we nust neverthel ess sustain the hearing
panel's final decision to dismss the conplaint. The Gievance
Adm ni strator's counsel, having received the panel's adverse ruling
on that proposed exhibit, sinply refused to go forward with the
proofs. Under the circunstances, the hearing panel had no choice
but to dism ss for the obvious reason that he had failed to sustain
t he burden of proof and had failed to established the m sconduct
charged in the conplaint by a preponderance of the evidence.

The conplaint before the hearing panel did not charge the
respondent with m srepresentation in his answer to the Request for
| nvestigation or in his other comunications with the Gievance
Adnmi ni strator. Introduction of the respondent's answer to the
Request for Investigation has not been shown to be an essenti al
el enent of the charges in the conplaint. It was offered solely for
the purpose of inpeaching the respondent by challenging his
credibility. Adm ssibility was sought on the grounds that it
constituted a statenent against interest. (Hrg. Tr. 10/18/88 p.
23.)

As the hearing panel chairmn observed, "Il npeachnent does not
prove a case. Evidence does.” The conplaint in this case charged,
I n essence, that the respondent neglected his duties as an attorney
for Leon Rodgers in a divorce case by failing to appear at a
hearing on June 2, 1986 and by failing to take action on his
client's behalf to reopen the case after his notion to set aside
default judgnent was denied on June 16, 1986. The record bel ow
di scl oses that the conplainant, Leon Rodgers, was present in the

heari ng room and he was, presumably, prepared to testify. The
respondent, Law ence Baungartner, had cormenced hi s t esti nony under
cross-exam nation as an adverse W tness. It has not been

established to the Board's satisfaction that the panel's adverse
ruling on evidence offered for inpeachnment "prevented” the
i ntroduction of further evidence. The panel's evidentiary ruling
was not appropriate grounds for an interlocutory appeal nor was it
appropriate for the disappointed party to refuse to proceed.

(Board Menmbers Gurwi n, Zegouras, Doctoroff, Hotchkiss and
Keating concur in this decision.)





