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The Gri evance Admi ni strator seeks review of a hearing panel's decision
to grant reinstatenent subject to certain conditions. The decision to grant
reinstatenment is affirmed, subject to conditions Inposed by the Board
requiring the suspension of petitioner's license to practice law in the
event of his incarceration.

The petitioner, Basil W Brown, was suspended for a period of thirty
nmont hs effective Novenber 30, 1987. The petitioner's suspension was based
upon his conviction in Ingham County Circuit Court of the offenses of
delivery of less than fifty grans of cocaine and delivery of marijuana. In
the crimnal proceeding, the petitioner was sentenced to probation for a
period of five years, with the first six nmonths to be served in the | ngham
County Jail. However, the petitioner reserved the right to contest the
conviction on the grounds that he was entrapped. At the tinme this petition
for review was argued to the Board, the petitioner's contesting of that
i ssue had not been concluded and the sentence in the crininal case had not
been served.

The hearing panel bel ow concluded that the petitioner had satisfied
the criteria described in MCR 9-123(B) and was therefore eligible for
reinstatenment. In recognition of the possibility that he could serve all or
part of the six nmonth jail sentence if his appeal is unsuccessful, the O der
of Reinstatement directed that if the petitioner is incarcerated for any
period of tine as the result of that conviction, his |icense to practice | aw
shoul d be surrendered to the director of the Attorney Discipline Board and
that petitioner should refrain from the practice of Ilaw during his
i ncarceration

The petition for reviewfiled by the Gievance Adm nistrator is based
in part upon a claimthat the hearing panel erred in its refusal to all ow



the admi ssion into evidence of certain tape recordings made during
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the investigation which led to the petitioner's arrest in 1985. The
tapes in question were recorded by a conceal ed devi ce worn by an under cover
police informant. In offering the tapes to the panel, the Gievance
Adm nistrator's counsel acknow edged that neither the tapes nor the
transcripts had been provided to the hearing panel which i nposed discipline
based wupon the petitioner's conviction. Counsel conceded that MCR
9.123(B) (5) focuses attention on the petitioner's conduct since the order
of discipline, but argued that the tapes woul d show what his character was
at the time of the recordings, and should be considered by the panel to
ascertain his present character. As paraphrased by the panel's vice
chai rperson, “You want to know how deep the hole was as to how far he has
crawled out - - .” (T 95).

The hearing panel requested briefs from the parties on the
adm ssibility of these recordings. A separate opinion was issued by the
panel explaining its ruling that the tape recordings and transcripts should
not be admitted. The panel ruled that evidence purporting to show the
petitioner's poor noral character prior to his conviction and suspension
shoul d not be introduced in a reinstatenent proceeding in which the focus
of MCR 9-123(B) is upon the petitioner's character and fitness since the
order of discipline. Saying that adm ssion of the tapes and transcripts in
this case woul d be anal ogous to double jeopardy, the panel noted that the
petitioner was entitled to protection from successive prosecution and
mul ti pl e punishnment for the sane of f ense.

W affirmthe panel's ruling to exclude the tapes and transcripts.
This evidence of petitioner's character and conduct at the tinme of his
arrest in 1985 was available to the Gievance Adnministrator at the
di sci pline proceedings conducted in 1988. The tapes were not offered as
exhibits during those proceedings. Even if the tapes and transcripts were
relevant as to the issue of the character of the petitioner in these
rei nstatenment proceedi ngs, MRE 403 woul d exclude their admissibility. The
prejudice to petitioner Brown resulting from the use of the tapes and
transcripts would not be outwei ghed by their probative val ue.

Having ruled that the petitioner had otherw se satisfied the criteria
of MCR 9.123(B) and was eligible for reinstatenent, the hearing panel
rejected the Grievance Adm nistrator's suggestion that the possibility of
i nprisonnment was sufficient grounds to deny reinstatement. However, the
panel endorsed the position that an attorney should not be allowed to
practice |aw while actually incarcerated. To deal with that possibility in
this case, the panel directed that if the petitioner is eventually
incarcerated as the result of his 1987 conviction, his license to practice
|aw should be surrendered to the Executive Director of the Attorney
Di scipline Board, who would then hold the petitioner's license as a
“custodian” until the petitioner was rel eased.

No authority has been cited to the panel or the Board in support of
the argunment that the nere possibility of incarceration at sone unspecified
time in the future renders a person unfit to practice |law and should
preclude reinstatenent. That argunent is rejected in this case.
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The petitioner has conpleted the thirty nmonth term of suspension
ordered which was determined to be the appropriate discipline for the
crimnal conduct to which he pled guilty, subject to his right to appeal on
the issue of entrapnent. The petitioner has exercised his right to appea
his crimnal conviction. The position taken by the Gievance Adm ni strator
woul d penalize the petitioner for exercising that right.

The Board is nore receptive to the Adnministrator's position that an
attorney shoul d not engage in the practice of | awwhile actually inprisoned.
The claimthat “[I]t is well settled |law that an attorney who is in prison
shoul d not have a license to practice law,” is unacconpanied in this record
by acitation to any |l egal authority. However, the Board itself has recently
stated that “[1]t is not inthe interest of the public, the | egal profession
or the courts of our State to broaden the term'jail house | awer' to include
the active practice of law by an attorney serving time in a federal
correctional facility.” Matter of Elbert L. Hatchett, 91-10-JC, ADB Opi ni on
February 14, 1992, p 2. For purposes of this decision, we see no significant

difference between a federal prison or a county jail in terms of the
public's perception of an attorney who is fully licensed as an officer of
the court while he or she is, literally, behind bars. W caution, however,

that the lawin this area is not so “well settled” that the Board may not
continue to address this issue on a case by case basis.

It is argued, however, that even if it is agreed that the petitioner
should be reinstated with conditions preventing him from practicing |aw
whil e incarcerated, such an order is not contenplated by MCR 9-124(C). W
are asked to rule that the panel exceeded its authority by entering an order
of reinstatenent which contained a condition other than those specifically
authorized by MCR 9.123(B)(8) [recertification] or MR 9.123(B)(9)
[rei mbursenent to the State Bar Cient Security Fund].

Revi ewi ng the hearing panels' power to reinstate attorneys in |ight
of the requirenent of MCR 9-102(A) that these rules are to be liberally
construed for the protection of the public, the courts and the |egal
prof ession, we believe that a hearing panel has inherent authority to issue
an order of reinstatenent containing other conditions where the inclusion
of such conditions is <clearly consistent wth the goals of these
proceedi ngs. For exanple, in a case involving an attorney's drug or al coho
addiction at the tinme of the m sconduct, acconpani ed by cl ear and convi nci ng
evidence of rehabilitation, we can envision an order of reinstatenent
condi ti oned upon further nonitoring of the attorney's continued sobriety.

Because a license to practice law in Mchigan is not enbodied
exclusively in a card or certificate which nmust be displayed whenever a
person undertakes to talk, think or act like a |awer, the panel's order
that the petitioner "surrender" his license in the event of incarceration
presents obvi ous problens of enforcenment. W therefore nodify the panel's
order by affirmng the decision to grant reinstatenment but with a
nmodi fication. In the event the petitioner is incarcerated for any period of
time as the result of the Novenber 30, 1987 conviction, the petitioner shal
be suspended from the practice of Ilaw comencing on the date of
i ncarceration for a period of 119
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days or the term of incarceration, whichever is shorter, subject to the
condition that the petitioner may not file the affidavit for automatic
reinstatenment described in MR 9.123(A) until his release from
i ncarceration. We adopt those provisions inthe panel's order requiring that
petitioner notify his active clients of his change in status. W al so adopt
t he panel's definition of "incarceration"” which does not include a community
correction center, a hal fway house or an equivalent facility.

By limting the petitioner's potential suspension to the | esser of the
termof his incarceration or 119 days, the Board specifically affirns the
panel's conclusion that the petitioner should not be subject to
rei nstatenment proceedings for a second time in this case.

The rul es governing reinstatenment allow an attorney suspended for 119
days or less to gain readm ssion by filing an affidavit. (MCR 9.123(A)). It
is not until an attorney has been suspended for nore than 119 days or has
been disbarred that reinstatenent proceedings under MR 9.123(B) are
required. Under that rule, the filing of a petition for reinstatenent
triggers a nonths | ong process which i ncludes publication of a notice in the
M chi gan Bar Journal, a transcribed interview at the office of the Attorney
G i evance Comm ssion and a public hearing before a new panel appointed by
t he Board.

The passage of 120 days or nore without a license to practice | aw does
not automatically raise questions requiring further scrutiny of an
i ndi vidual's character. Attorneys who have been suspended for nore than 119
days for non-paynment of their dues to the State Bar or for non-paynment of
costs assessed in a disciplinary case are not required to petition for
reinstatenment. Attorneys who are eligible for automatic reinstatenment under
MCR 9. 123(A) but who fail tofile the required affidavit within 119 days are
not required to petition for reinstatenent. In fact, an attorney in M chi gan
may go on inactive status for up to three years and may return to active
practice sinply by paying his or her state bar dues.

The division between suspensions of 119 days and 120 days is
significant only because it is the length of tinme fixed by the Suprenme Court
to differentiate between relatively mnor infractions which do not cast
serious doubts upon an attorney's character and nore egregi ous m sconduct.
The hearing panel which assessed discipline against this petitioner
determined that a thirty-nonth suspension followed by reinstatenent was
appropriate. Petitioner Brown has satisfied the reinstatenent criteria of
MCR 9. 123( B)

We believe that maintenance of public confidence in the |egal
profession requires a provision in this order of reinstatenment that the
petitioner be restrained frompracticing |aw while actually incarcerated.
It does not logically followthat a second reinstatenment woul d be necessary
in this case. On the contrary, a second inquiry under MCR 9.123(B) would
serve only to delay the petitioner's return to the |egal profession and
woul d be primarily punitive.
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CONCURRI NG OPI NI ON

CGeorge E. Bushnell, Jr.

I concur in the decision of the mpjority to exclude the tape
recordings and transcripts nmade at the tine of the Petitioner's arrest. |
al so agree that the decision to reinstate should be affirnmed. However, the
order of reinstatenent should be subject to the qualification that in the
event the petitioner is ordered to be confined to a county jail as a result
of the sentence inposed in People v Brown, the petitioner shall be placed
on involuntary inactive status as a nenber of the State Bar of M chigan
during the period of such confinenent.

| believe that such a condition could be attached to the Order of
Rei nst at ement, pursuant to the i nherent authority of the Attorney Di scipline
Board. [MCR 9.110].

SEPARATE OPI NI ON

C. Beth DunCombe and El ai ne Fi el dman, concurring in part and dissenting in
part

We concur in the majority's decision to affirmthe panel's exclusion
of the tape recordings.

W would grant the Petition for Reinstatenment wi thout further
condi tions.

The Grievance Adm nistrator has not challenged the panel's findings
t hat:

a) petitioner has fully conplied with the Order of Suspension;

b) petitioner's conduct has been exenplary and above reproach since
hi s suspensi on;

c) petitioner currently possesses a proper understanding of his
obligations to the public and the | egal profession as a | awer.

Despite the panel's conclusion that petitioner has satisfied the
criteria of MCR 9.123(B) by clear and convincing evidence, the Gievance
Adm ni strator asks this Board to deny reinstatenent solely because
petitioner may serve six nonths in jail if petitioner's claimof entrapnment
is ultimately unsuccessful.?

! petitioner's guilty plea to drug of fenses was conditioned on the

right to litigate his entrapnent defense. Petitioner's sentence was
stayed pending resolution of the entrapnent issue. The M chi gan Suprene
Court remanded the crimnal case to circuit court for a second entrapnent
hearing. People v Brown, 439 Mch 34 (1991). As of the date that this
matter was submitted to this Board, the court had not yet ruled on the
entrapment issue.




The Gievance Adm nistrator has offered no authority in support of His
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argunment that “if thereis ajail sentence hangi ng over there [sic] person's
head, that person is not fit to practice law.” (Review Hearing Transcri pt
at 19). We decline to so hold.

Simlarly, the Gievance Adm nistrator has offered no authority for
the proposition that an attorney who is incarcerated is unfit to practice
law. I n fact, the Gievance Adm ni strator conceded that incarceration is not
in and of itself misconduct. (Review Hearing Transcript at 23). And, there
is norule which states or inplies that a |l awyer is automatically suspended
if incarcerated for any period of tinme. W are quite sure that there have
been nunerous instances of attorney confinenent which have not resulted in
di sci plinary proceedi ngs or suspensions. For exanple, it is not unusual for
| awyers to be confined to jail for contenpt. In such cases, |awers are not
automatical |l y consi dered suspended fromthe practice for the duration of the
i ncarceration

The majority holds that in the event petitioner is incarcerated, he
wi |l receive an automatic suspensi on. However, there is nothing in the rul es
which permits this Board to i npose a suspensi on where no m sconduct has been
charged. This Board has no nore power to decree a future suspension in the
event of incarceration for this petitioner than it would to decree that from
this point forward any |lawer who finds him or herself in jail is
automatically suspended. Likew se, no one would claimthat this Board has
the power sua sponte to decree that any |awer who is hospitalized or
ot herwi se incapacitated is automatically suspended because the |awer is
“unfit” to practice law. Yet, one who |Is suffering from a debilitating
medi cal condition may very well be “unfit to practice |law.”

We can all agree that there is sonmething distasteful or enbarrassing
about a |l awer (who has pronised to uphold the law) retaining a license to
practice law while incarcerated for violating the | aw. However unbecom ng
the picture of a licensed lawer in jail, that does not give us the right
to ignore the rules which guide and control our authority. Perhaps the
Suprene Court should adopt a rule which would i mmedi ately place | awers on
i nvoluntary inactive status upon and for the duration of incarceration (as
M. Bushnell would do in this case). W do not believe that the present rule
gi ves us that power.

The mpjority cites Matter of Elbert L. Hatchett, 91-10-JC. Hatchett
i nvol ved the question of the appropriate termof discipline for m sconduct
whi ch had been charged and proved. The Board did not self-decree discipline
where there were no charges or findings of msconduct as the mpjority has
done here. Hatchett does not apply to this case.

Petitioner has served the full termof his suspension (and nore). He
has satisfied the requirenents of the court rul es governing reinstatenent.
There is absolutely no reason to deny his request for reinstatenent and
there is no basis to inpose a contingent suspension. W would grant the
petition wi thout conditions.





